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Association v. Burwel/, No. 15-5015, which was decided on Feb. 9, 2016. Se¢e 812 F.3d
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INTRODUCTION

The district court ordered the Department of Health and Human Services
(HHS) to eliminate a backlog of over 650,000 appeals of denied Medicare claims
currently pending before Administrative Law Judges (AL]Js). The order establishes a
series of dates for percentage reductions, mandating a 30% reduction of the backlog
by the close of 2017, and total elimination of the backlog by the end of 2020. HHS
cannot lawfully comply with this order.

HHS’s Oftice of Medicare Hearings and Appeals (OMHA), which administers
the nationwide Medicare ALJ hearing program, is funded by a line-item appropriation.
It is not controverted that eliminating the backlog is OMHA’s priority, that OMHA
has used all the funds at its disposal to do so, and that HHS has taken a series of
administrative measures that has significantly reduced the number of pending cases.

It is not controverted that HHS has repeatedly and unsuccesstully sought substantial
funding increases and new authorities from Congress. And it is not controverted that,
absent increased funding and new authorities, the agency cannot meet any part of the
district court’s schedule unless it settles vast numbers of claims without regard to their
merit, thereby abdicating its statutory responsibilities and paying claims never
authorized by Congress. The agency fully explained these circumstances to the
district court, and the court did not explain how the agency could meet the court-

imposed deadlines and also fulfill its statutory duties.
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The district court erred as a matter of law and abused its equitable discretion by
nevertheless dictating a timetable for the disposition of appeals. No principle of law
authorizes a district court to employ its equitable powers to effectively require
settlement of claims regardless of their merit. And, as the agency explained, the
practical consequences of the order are sweeping. The combined billed amounts of
the outstanding claims total approximately $6.6 billion. JA170. Based on the 2016
success rate of providers in ALJ hearings, the agency expects that less than 30% of the
appealed claims in the backlog meet statutory requirements for payment and are not
otherwise procedurally flawed so as to preclude payment. Id. The court’s order thus
effectively requires payment of hundreds of millions of dollars never authorized by
Congress, in contravention of established law.

In a prior decision in this case, Awmerican Hospital Association v. Burwell, 812 F.3d
183 (D.C. Cir. 2016), this Court held that HHS is in violation of a statutory directive
requiring that the agency complete ALJ review within ninety days. The Court
remanded for the district court to determine whether plaintitfs could show as an
equitable matter that the agency’s continuing failure to meet the ninety-day timeline
was a basis for mandamus relief, declaring that the agency could not allow
“discretionary” programmatic decisions to frustrate a timely hearings process. Id. at
193. Remand proceedings have established that the backlog is not a product of the
Secretary’s discretionary programmatic decisions, but is rather the inevitable

consequence of Congress’s appropriation decisions. Because the “problem stem|s]

2
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)5

trom a lack of resources,” it is ““a problem for the political branches to work out.
Mashpee Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d 1094, 1101 (D.C. Cir. 2003)
(quoting In re Barr Labs., Inc., 930 F.2d 72, 75 (D.C. Cir. 1991)). As the Fourth Circuit
concluded in addressing the same claims presented here, to the extent “the backlog
[is] attributable to Congress’ failure to fund the program more fully or otherwise to
provide a legislative solution, it . . . [is] a problem for Congress, not the courts, to
address.” Cumberland Cty. Hosp. Sys., Inc. v. Burwell, 816 F.3d 48, 56 (4th Cir. 2016).
Accordingly, we respectfully urge that the district court erred in issuing any
mandamus order and even more clearly erred in establishing a timetable for the
disposition of appeals.
STATEMENT OF JURISDICTION
Plaintiffs invoked the district court’s jurisdiction pursuant to 28 U.S.C. § 1361.
JA16. The district court granted plaintiffs’ motion for summary judgment on
December 5, 2016. JA160. The Secretary filed a timely motion for reconsideration,
which was denied on January 4, 2017. JA172-JA174. The Secretary filed a timely
notice of appeal on January 30, 2017. JA175. This Court has appellate jurisdiction
pursuant to 28 U.S.C. § 1291.
STATUTES AND REGULATIONS
The relevant statutes and regulations are reprinted in the addendum to this

brief.
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STATEMENT OF THE ISSUE
Whether the district court erred in ordering HHS to resolve appeals involving
outstanding reimbursement claims by Medicare providers totaling over $6.6 billion on
a court-established schedule, even though the backlog results from inadequate
congressional appropriations, and even though the agency cannot meet the court’s
schedule without violating its statutory obligation to pay only meritorious claims.
STATEMENT OF THE CASE

A.  Medicare And The Administrative Appeals Process For Part A And
Part B Claims

1. Medicare is a federal program of health insurance for the elderly and
disabled. In general, Part A covers inpatient hospital stays and other institutional care,
as well as home health care, see 42 U.S.C. § 1395d, and Part B covers physician and
other medical services, see id. § 1395k. Congress has imposed a variety of restrictions
on the Secretary’s authority to pay for specified products and services, see generally id.

§ 1395y(a), and has also established conditions for provider eligibility and conditions
to be satisfied before payment may issue, see, e.g., id. § 1395f (Medicare Part A); see also
zd. § 1395n (Part B).

2. This case concerns the administrative process for resolving claims for
reimbursement by providers of Medicare services. The Medicare program processes
more than 1.2 billion individual benefit fee-for-service claims each year. JA90. This

payment process begins when a provider submits claims to a Medicare Administrative
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Contractor, a private contractor responsible for making an “initial determination” as
to what payment (if any) should be made on a claim. See 42 U.S.C. § 1395kk-1(a); 7.
§ 1395ff(a)(1)-(2). In the event that a claim is denied, a provider can pursue four
levels of administrative appeal and then judicial review. See 7d. § 1395ff. The first
level of review is provided by an adjudicator at the Medicare Administrative
Contractor who was not involved in the initial determination, and the second level is
provided by a separate independent contractor See id. § 1395£f(a)(3), (b)-(c), (). A
significant number of disputes are resolved at these first two levels of appeal. See, ¢.g.,
JA147.

A provider who continues to be dissatisfied with the resolution of its claim may
then seek a hearing before an ALJ. 42 U.S.C. § 1395£f(b), (d)(1). The Medicare
statute provides that ALJs “shall conduct and conclude a hearing on a decision of [the
contractor that provides the second level of review]| and render a decision on such
hearing by not later than the end of the 90-day period beginning on the date a request
tfor hearing has been timely filed.” Id. § 1395££(d)(1)(A).

The statute specifies the “[cJonsequences of failure to meet [this| deadline[]”; if
the ALJ fails to provide a timely determination, the party is excused from having to
exhaust ALJ review and may “escalate” the appeal—without an AL]J hearing
decision—to the Medicare Appeals Council, a component within HHS’s
Departmental Appeals Board that provides final administrative review of

reimbursement appeals. 42 U.S.C. § 1395£f(d)(2), (3). The Medicare Appeals Council
5
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conducts de novo review, zd. § 1395ff(d)(2)(B), and its decisions are subject to judicial
review, z. § 1395£f(b)(1)(A).

The ALJ hearing program is administered by OMHA, which is an independent
division within the Office of the Secretary of HHS. See JA84; see also Medicare
Prescription Drug, Improvement, and Modernization Act of 2003, Pub. L. No. 108—
173, § 931, 117 Stat. 2066, 2396 (2003) (Modernization Act); 76 Fed. Reg. 19,995
(Apr. 11, 2011); 70 Fed. Reg. 36,386 (June 23, 2005). To help maintain the
independence of the office, Congress funds OMHA through a separate line item
appropriation. JA84; Consolidated Appropriations Act, 2016, Pub. L. No. 114-113,
div. H, tit. II, 129 Stat. 2242, 2618 (2015).!

B.  The Recovery Audit Contractor Program

In 2003, Congress directed the Secretary to “conduct a demonstration
project . . . to demonstrate the use of recovery audit contractors” to identify and
recoup overpayments under Medicare parts A and B. Modernization Act, § 306, 117
Stat. at 2256. Congress instructed the Secretary to hire independent contractors to
identify duplicative payments, inaccurate coding, and other breaches of payment

policies in which inaccurate payments arise. Id.

! Congress generally extended fiscal year 2016 appropriations until April 28,
2017. See Continuing Appropriations Act, 2017, Pub. L. No. 114-223, div. C, 130
Stat. 857, 909 (2016), as extended by Pub. L. No. 114-254, div. A, § 101, 130 Stat.
1005, 1005 (2016).
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“In light of the demonstration project’s success, Congress made the [recovery
audit contractor| program a permanent part of the Medicare Integrity Program and
expanded its coverage to all states.” Palomar Med. Ctr. v. Sebelins, 693 F.3d 1151, 1157
(9th Cir. 2012); see Pub. L. No. 109—432, div. B, § 302, 120 Stat. 2922, 2991 (2000)
(codified at 42 U.S.C. § 1395ddd(h)). The recovery audit contractor (RAC) program
took nationwide effect in 2010. 42 U.S.C. § 1395ddd(h)(1). It has since recovered
billions of dollars in wrongful payments.

Under the RAC program, auditors review claims that have already been paid to
determine, among other things, if those claims were paid improperly. If a RAC flags a
claim as having been paid improperly, the provider can repay the challenged amount
or may obtain review through the four-level administrative appeal process described
above. While the RAC program is statutorily required, many implementation details
are delegated to the Secretary. As this Court noted in the prior appeal, the Secretary
has some discretion to limit the scope of the audits conducted under this program.
See American Hosp. Ass’n v. Burwell, 812 F.3d 183, 193 (D.C. Cir. 2016) (AHA).

The RAC program was, at one time, a major (though by no means exclusive)
generator of appeals reaching OMHA. But over the course of the litigation, and in
significant part in direct response to the backlog at issue, HHS made several changes

to the program. These changes have decreased the number of RAC-identified claims
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that enter the Medicare appeals system (JA906), and the number of RAC-related
appeals reaching OMHA has “decreased drastically.” JA140; see also JA157.

C.  The Present Backlog Of Provider Medicare Appeals

The ninety-day time frame for the third level of Medicare appeals took effect in
2005. In general, the agency successfully met that time frame from its inception
through fiscal year 2010. JA84. Starting in 2010, the upward trend in ALJ hearing
requests “took an unexpectedly sharp turn.” Id. Between fiscal years 2011 and 2013
alone, appeals filed with the agency surged by 545%. Id. A combination of factors
contributed to this dramatic workload increase, including increased use of Medicare-
covered services by an aging population; the additional appeals from audits conducted
under the RAC program; and increases in Medicaid state agency appeals of Medicare
coverage denials for beneficiaries enrolled in both Medicare and Medicaid. JA91-
JA94. Between 2010 and 2015, the agency experienced a 316% increase in
“traditional,” non-RAC appeals. JA92.

Despite the massive increase in its workload, Congress provided OMHA with

only a modest increase in funding. JA85; see also OMHA, HHS, Fiscal Year 2017

> These changes have had a corresponding effect on the RAC program’s ability
to recover improperly paid funds. In fiscal year 2015, the amount of money returned
to the Medicare Trust Funds by the RAC program was $141 million, down 91% from
the $1.6 billion returned in fiscal year 2014. See Centers for Medicare & Medicaid
Services, HHS, Recovery Auditing in Medicare Fee-For-Service for Fiscal Year 2015, at v,
https:/ /www.cms.gov/Research-Statistics-Data-and-Systems/Monitoring-
Programs/Medicare-FFS-Compliance-Programs/Recovery-Audit-
Program/Downloads/FY2015-Medicare-FFS-RAC-Report-to-Congtess.pdf.
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Justification of Estimates for Appropriations Committee 13 (FY 2017 Budget Estimate)
(showing essentially flat appropriations between 2010 and 2013 and limited increases
since).” HHS restructured staffing in a way that enabled the average number of
dispositions per ALJ to double between fiscal year 2009 and fiscal 2013, but OMHA
was nonetheless overwhelmed by its new workload. JA84. In fiscal year 2014,
OMHA received neatly 475,000 appeals and was able to resolve only 87,000. JA156.
By July 2014, the resulting backlog exceeded 800,000 appeals. JA85.*

HHS “has made it a priority to adopt measures that are designed to reduce that
backlog” (JA89), and as a result of its efforts, the backlog had been reduced to about
658,000 appeals as of December 2016 (JA168). For example, HHS identified a large
class of homogeneous appeals related to a certain type of inpatient hospital claim
denial, where the only issue was the amount owed, and globally settled those claims,
thereby removing some 380,000 claims from the backlog. JA141-JA142. HHS has
undertaken other initiatives to reduce the number of incoming appeals as well as the

number of claims in the backlog, including settlement facilitation and programs to

? http:/ /www.hhs.gov/sites/default/ files /fy2017-budget-justification-office-
of-medicare-hearings-and-appeals_0.pdf (last visited Feb. 21, 2017).

* The Departmental Appeals Board, which provides the fourth level of review
through the Medicare Appeals Council, has likewise seen a surge in the number of
appeals, and has developed its own (smaller) backlog. While this litigation initially
involved a challenge to this backlog as well (JA32), the mandamus order at issue
addresses only the OMHA backlog.
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allow providers with many appeals to resolve claims using statistical sampling and
extrapolation. See generally JA95-JA100.

Nevertheless, as of March 2016, OMHA was receiving approximately 3,500
new appeals per week (roughly 180,000 annually). JA91; see also JA156 (agency
projections of future appeals). With funding at the Fiscal Year 2017 Continuing
Resolution level, however, OMHA can adjudicate only about half that amount. JA156
(projecting that continuation of current Fiscal Year 2017 funding will allow
disposition of 92,000 appeals).

HHS has repeatedly asked Congress for significant increases to OMHA’s
budget, as well as congressional approval for new authorities that would allow OMHA
to process a greater number of appeals and facilitate the appropriate resolution of
appeals at earlier levels of the process. See, e.g., FY 2017 Budget Estimate at 7; Statement
of Nancy |. Griswold Before the United States Senate Finance Committee 7-9 (Apr. 28, 2015).°
Both Houses of Congtess have conducted heatings on the issue,® and members of
Congress from both sides of the aisle have recognized that OMHA currently lacks the

resources and authorities needed to resolve the backlog. See, e.g., Wyden Statement at

> https:/ /www.finance.senate.gov/imo/media/doc/SFC%20Griswold-OMHA
%20updated%o20testimony?20%204%2028%2015.pdf.

6 See Medicare Mismanagement Part 11: Exploring Medicare Appeals Reform: Hearing
Before the Subcomm. on Energy Policy, Health Care, and Entitlements, of the H. Conm. on
Ouversight & Government Reform, 113th Cong. (2014); Creating a More Efficient and 1 evel
Playing Field: Audit and Appeals Issues in Medicare: Hearing Before Sen. Comm. on Finance,
114th Cong. (2015).

10
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Finance Hearing on the Medicare Appeals Process (Apr. 28, 2015) (““with a 10-fold increase
in the number of cases, it’s clear that additional resources are needed”);” Hatch
Statement at Finance Hearing on Medicare Audit and Appeals (Apr. 28, 2015) (“The Office
of Medicare Hearings and Appeals has . . . taken steps to address its backlog, but there
is only so much the agency can do with their current authorities and staffing.”).’ In
June 2015, the Senate Finance Committee unanimously reported out a bipartisan bill,
the Audit & Appeals Fairness, Integrity, and Reforms in Medicare Act of 2015, to
address existing problems in the Medicare appeals process, including the existing
backlog, and to provide OMHA with a significant funding increase. See S. 2368, 114th
Cong. (2015); see also S. Rep. No. 114-177 (2015). However, the legislation did not
proceed further.

D. Facts And Prior Proceedings

1. Plaintiffs are the American Hospital Association and three individual
hospitals or health systems that state they have appeals that have been pending before
OMHA for more than ninety days. JA14-JA16. In 2014, they filed this suit pursuant
to 28 U.S.C. § 1361, secking, as relevant here, a mandamus order to compel the

Secretary to provide ALJ hearings within ninety days. JA30-JA32.

" https:/ /www.finance.senate.gov/ranking-members-news/wyden-statement-
at-finance-hearing-on-the-medicare-appeals-process.

® https:/ /www.finance.senate.gov/chairmans-news/hatch-statement-at-
tinance-hearing-on-medicare-audit-and-appeals.

11
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The district court initially granted the agency’s motion to dismiss. See American
Hosp. Ass’n v. Burwell, 76 F. Supp. 3d 43 (D.D.C. 2014). Recognizing that “OMHA
has been saddled with a workload it cannot, at present, possibly manage” and that
“Congress is well aware of the problem,” the court held that because the agency “is
underfunded” and “processing Plaintitfs’ appeals on a first-come, first-served basis,”
the court should not intervene. Id. at 55.

2. A panel of this Court reversed and vacated. See AHA, 812 F.3d at 194. The
panel concluded that the failure to provide ALJ hearings within ninety days
constituted a statutory violation, and, noting that the backlog had worsened in the
year since the district court’s ruling, directed the district court to reweigh the equities
in light of changed circumstances. Id. at 192. To guide the district court’s analysis,
this Court highlighted several factors weighing for and against issuance of the writ.
The factors against mandamus included the writ’s “extraordinary and intrusive nature,
which risks infringing on the authority and discretion of the executive branch.” I.
The Court also highlighted the agency’s good-faith efforts to reduce the delays within
existing constraints, the availability of escalation as an alternative means for providers
to escape the backlog, and Congress’s awareness of the problem. Id. at 192-93. The
Court emphasized that the “backlog and delays have their origin in the political
branches, and ideally the political branches should resolve them.” Id. at 193.

The Court also pointed to factors that would weigh in favor of mandamus.

These included the substantial harm the Court found plaintiffs experienced from

12
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waiting years to obtain reimbursements. 4.4, 812 F.3d at 193. The Court also
tocused on the RAC program’s contributions to the backlog. The Court explained
that “critically to [its] thinking about this case, although Congress directed the
Secretary to establish the RAC program, it has left [the Secretary] with substantial
discretion to implement it and determine its scope,” and that “congressionally
imposed mandates and prohibitions trump discretionary decisions.” Id. Other than
curtailing the RAC program, the Court did not identify any mechanism through which
the Secretary might alleviate or eliminate the backlog. Id. at 192-93.

The Court did not prejudge whether mandamus should issue, leaving it to the
district court to weigh the equities in the first instance. AH.A, 812 F.3d at 192-93.
The Court did suggest, however, that “the clarity of the statutory duty likely will
require issuance of the writ if the political branches have failed to make meaningful
progress within a reasonable period of time—say, the close of the next full
appropriations cycle.” Id. at 193.

3. On remand, HHS moved for a stay of proceedings until September 2017
(z.e., the close of the next full appropriations cycle). JA115. In support of that
motion, HHS provided a declaration detailing the extensive steps that HHS was
taking to address the backlog, including reforms to the RAC program, and
demonstrating how, if Congress approved new resources, the backlog could be

eliminated by 2021. See generally JA88-JA113.

13
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The district court denied the stay motion. In so doing, the district court
concluded that the stay and underlying mandamus inquiries are “overlapping”
(JA121), and thus, its decision required consideration of the mandamus merits. Citing
the new HHS declaration, the district court recognized that “the Secretary appears to
have devoted considerable effort to designing and implementing various
administrative initiatives to target the backlog.” Id. The court viewed these measures
as inadequate, however, because unless they were coupled with additional funding,
they would merely slow the growth of the backlog, not yield any progress towards its
resolution. JA127. As for the prospect of new funding, the court noted that no
hearings were being held on the proposed legislation to address the backlog and
concluded that “Congtress is unlikely to play the role of the cavalry here, riding to the
rescue of the Secretary’s besieged program.” JA130. The court concluded that the
“balance of interests drives the conclusion that there are equitable grounds for
mandamus,” and asked the parties for additional submissions. Id.

After additional briefing, and on consideration of cross-motions for summary
judgment, the district court granted plaintiffs’ motion and issued the writ. Adopting a
timetable proposed by plaintiffs, the court ordered the Secretary to achieve the
tollowing reductions from the current backlog of cases pending at the ALJ level: 30%
by December 31, 2017; 60% by December 31, 2018; 90% by December 31, 2019; and
100% by December 31, 2020. JA166. The court rejected plaintiffs’ suggestion that

HHS be deemed to have defaulted on all backlogged claims as of January 1, 2021, and
14
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stated instead that if the Secretary fails to meet the above deadlines, plaintiffs may
move for default judgment or to otherwise enforce the writ of mandamus. I4. The
court also ordered the Secretary to file status reports at ninety-day intervals. JA167.

HHS moved for reconsideration, which was denied. JA172-JA174. This timely
appeal followed.

SUMMARY OF ARGUMENT

The district court ordered HHS to resolve a backlog of administrative appeals
where the agency lacks the resources and authorities that would be necessary to do so
in a lawful manner. The backlog is a direct consequence of congressional
appropriations decisions and not, as this Court assumed in a prior appeal,
“discretionary” programmatic decisions by HHS, Awerican Hosp. Ass’'n v. Burwell, 812
F.3d 183, 193 (D.C. Cir. 2016). Because the agency is already making good-faith
efforts to address the backlog within existing constraints and the obstacle to
resolution is a funding shortfall, mandamus should not have issued.

Even if some form of mandamus relief were appropriate—and it is not—the
district court still erred in its choice of remedy. Given OMHA’s limited adjudication
capacity, HHS cannot possibly comply with an order requiring it to eliminate the
backlog unless it pays or settles claims en masse, without regard to the merits of the
claims settled. Such settlements would contravene strict payment criteria imposed by
Congress and require the expenditure of amounts far above what Congress has

authorized. The district court erred in effectively requiring HHS to pay hundreds of

15
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millions of dollars to resolve claims that three prior adjudicators have already
concluded cannot lawfully be paid, and which fail at the AL]J level in more than 70%
of cases. JA170. Any mandamus relief must be limited to measures consistent with
statutory requirements.
STANDARD OF REVIEW

This Court reviews the equities of whether mandamus should issue for abuse
of discretion. See American Hosp. Ass’n v. Burwell, 812 F.3d 183, 190 (D.C. Cir. 20106).
“A district court by definition abuses its discretion when it makes an error of law.”
Koon v. United States, 518 U.S. 81, 100 (1996). The Court reviews denials of motions
for reconsideration under Federal Rule of Civil Procedure 59(e) for abuse of
discretion. Amyamwutakn v. Moore, 151 F.3d 1053, 1058 (D.C. Cir. 1998).

ARGUMENT

THE COURT SHOULD REVERSE THE MANDAMUS ORDER AND DIRECT ENTRY
OF JUDGMENT IN FAVOR OF THE SECRETARY

A. Mandamus Should Not Have Issued Because The Agency
Has Taken All Steps Within Its Power To Reduce The
Administrative Backlog, Which Does Not Result From
Discretionary Choices Regarding The Recovery Audit
Contractor Program

1. In the prior appeal in this case, this Court held that the agency is in violation

of a statutory duty to provide ALJ hearings within ninety days. See_American Hosp.

16
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Ass’n v. Burwell, 812 F.3d 183, 192 (D.C. Cir. 2016) (AHA).” The Court did not
undertake the task of determining whether a writ of mandamus should issue or what
relief would be appropriate. The Court invited a political resolution, noting that its

(113

decision might prompt Congress to “clarify’ potentially conflicting signals.” Id. at
194; see also id. at 192-93 (““The backlog and delays have their origin in the political
branches, and ideally the political branches should resolve them.”); Oral Arg.
Recording at 47:47 (Tatel, J.) (“Wouldn’t it help the Secretary in terms of her effort to
get more resources to have a little pressure from the courts” through an order “short
of mandamus”?).!" Thus, while the Court suggested that “the clarity of the statutory
duty likely will require issuance of the writ if the political branches have failed to make
meaningful progress within a reasonable period of time—say, the close of the next full
appropriations cycle,” AH.A, 812 F.3d at 193, it did not, of course, purport to
determine whether and what relief might be appropriate in that circumstance.

The Court’s decision also reflected an assumption that HHS could make

discretionary decisions in the operation of the RAC audit program that would

significantly reduce its efficacy, but would substantially eliminate the backlog of

? The Fourth Circuit subsequently reached a contrary conclusion, holding that
mandamus is not available to compel compliance with the timetable for Medicare
appeals. See Cumberland Cty. Hosp. Sys., Inc. v. Burwell, 816 F.3d 48, 55 (4th Cir. 2010).
While we recognize that the prior panel’s ruling is binding on this Court at the panel
stage, the Secretary reserves the right to challenge that holding on further review.

10 Available at https://www.cadc.uscourts.gov/recordings/recordings.
nsf/DocsByRDate?OpenView&count=100&SKey=201511.

17
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administrative appeals, noting that it was “critical[]” to its thinking about the case that
Congress had given the agency substantial discretion to determine the RAC program’s
scope. AHA, 812 F.3d at 193; see id. at 185 (describing the “heart” of the case as a
conflict between the ninety-day timetable and the RAC program); 7d. at 187
(describing “the backlog and its connection to the RAC program™); zd. at 192
(describing a potential mandamus order as “drastically limiting the scope of a
statutorily mandated program that has recovered billions of dollars in incorrectly paid
tunds”); 7d. at 193 (similar).

The record on remand demonstrates, however, that curtailment of the RAC
program cannot resolve the backlog. Since this litigation commenced, the agency has
made significant changes to the RAC program and the number of RAC-related
appeals reaching OMHA has “decreased drastically.” JA140; see JA157. In 2013 and
2014, more than 50% of all new OMHA appeals were RAC-related, and over those
two years, the RAC program was responsible for more than 450,000 appeals. JA140;
see also AHA, 812 F.3d at 187 (noting that at the time of the November 2015 oral
argument, 46% of the backlogged appeals were RAC-related). In 2015, by contrast,
RAC appeals comprised just 14.1% of new appeals to OMHA, and in 20106, this figure

fell to 9.5% (fewer than 16,000 appeals). JA140."

" Although these reductions are partially attributable to a temporary decrease

in RAC activity, several changes are expected to have a lasting and significant effect
on RAC receipts. JA140-JA141.

18
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The 16,000 RAC-related appeals received in 2016 represent just 2.5% of the
total backlog and limiting that inflow would not appreciably improve the backlog.
Even if the number of new incoming RAC appeals were reduced to zero, OMHA
would continue to receive roughly twice as many appeals as it has capacity to
adjudicate. See JA91; JA156. Thus, the backlog cannot be resolved by applying the
rule that “congressionally imposed mandates and prohibitions trump discretionary
decisions,” AHA, 812 F.3d at 193, even assuming that the Secretary has the discretion
to strip the RAC program of all efficacy.

2. Nor are there other discretionary measures that HHS could take to eliminate
the backlog. The financial and legal restrictions that prevent HHS from resolving the
backlog are statutory.

OMHA i1s funded through a line-item appropriation and the Secretary has no
meaningful authority to augment OMHA’s funding. See Consolidated Appropriations
Act, 2010, div. H, tit. I, 129 Stat. at 2618; z. § 205, 129 Stat. at 2619 (Secretary
cannot augment any appropriation by more than 3%). HHS is also constrained in its
ability to increase the adjudicative capacity of the ALJs whom Congress has chosen to
tund. ALJs’ decision-making duties are prescribed by statute, and the Medicare
statute generally requires that ALJs provide a “hearing,” and then issue a written
decision stating “the specific reasons for the determination.” 42 U.S.C.

§ 1395£t(b)(1)(A), (d)(4)(A). OMHA has already added support staff to maximize the

productivity of its ALJs, doubling their disposition capacity. JA84-JA85. HHS has
19
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also proposed hiring “attorney adjudicators” to handle appeals in the subset of cases
where regulations allow resolution of an appeal without a hearing. See 82 Fed. Reg.
4974, 4981-89 (Jan. 17, 2017). Any further efforts to decrease the amount of ALJ
time spent per appeal would have a significant impact on the quality of the decisions
being issued.

HHS also has a statutory obligation to ensure that non-meritorious claims are
not paid. “Notwithstanding any other provision” of the Medicare statute—including
the provision imposing the ninety-day timeline for ALJ hearings— “no payment may
be made . . . for any expenses incurred for items or services” that do not meet
statutory criteria. 42 U.S.C. § 1395y(a). Likewise, claims can only be paid where
“|c]onditions of and limitations on payment for services” are satisfied, zd. § 1395f
(Medicare Part A); see also id. § 1395n (similar restrictions under Part B), and where the
amounts due have been sufficiently verified, 4. §§ 1395g(a) (Medicare Part A),
1395/(e) (Medicare Part B). The agency is also charged with maintaining program
integrity against waste, fraud, and abuse. Id. § 1395ddd. The Medicare statute thus
bars the agency from addressing the backlog through measures that would either
require payment of claims that do not meet statutory criteria for payment or degrade
the process of claim verification.

3. This Court recognized in the prior appeal that the agency had made “good

faith efforts to reduce the delays within the constraints [it] faces—such as by

implementing reforms that have doubled AL]J efficiency.” AHA, 812 F.3d at 192.
20
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And the district court on remand acknowledged that throughout the pendency of this
litigation, the Secretary has “devoted considerable effort to designing and
implementing various administrative initiatives to target the backlog.” JA121.

Indeed, HHS “has made it a priority to adopt measures that are designed to
reduce thle] backlog.” JA89. These include programs to encourage merits-based
settlements, expedited resolution of claims, and a variety of other proposals designed
to limit the number of disputes that reach OMHA and to resolve those that get there
more quickly. See generally JA95-]A105; see also 82 Fed. Reg. 4974 (implementing
programmatic changes). For example, HHS has introduced an initiative to allow
certain suppliers to obtain prior authorization before delivering certain services, and a
demonstration to furnish provider education and to allow correction of certain claims
at lower levels of administrative review. JA96-JA98. HHS has also implemented a
review process to promote accuracy of decisions by Medicare contractors. JA101-
JA102.

As noted, the Secretary has also implemented significant changes to the RAC
program to decrease the extent to which it generates new appeals. See JA96; JA140-
JA141; see also JA144-JA146 (describing further changes to the RAC program made in
October 2016). For example, the agency imposed new limits on the type of RAC
review that generated a majority of the RAC appeals at OMHA, substantially reducing

the number of such appeals. JA141. These measures have contributed to the

21
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significant decrease in the number of RAC-related appeals reaching OMHA. JA140-
JA141; JA157.

As a result of the agency’s various efforts, the backlog, which stood at over
800,000 appeals in July 2014, AH.A, 812 F.3d at 187, and which the Court described
as “only worsening,” 7. at 193, had decreased to fewer than 658,000 appeals as of
December 2016 (JA168). In total, HHS’s administrative actions are expected to result
in nearly 50% fewer appeals in the backlog than would have been present had HHS
not taken those actions. JA100; see JA156 (showing projections that hundreds of
thousands of appeals will be saved as a result of administrative measures). This
progress in no sense diminishes the urgency of obtaining additional resources and
new authorities from Congtess to eliminate the administrative backlog. But there is
no doubt that the agency is using all available resources to achieve that result.

4. This Court has made clear that “[e]quitable relief, particularly mandamus,
does not necessarily follow a finding of a violation.” In re Barr Labs., Inc., 930 F.2d 72,
74 (D.C. Cir. 1991); In re United Mine Workers of Am. Int’/ Union, 190 F.3d 545, 551
(D.C. Cir. 1999) (similar); see also Weber v. United States, 209 F.3d 756, 760 (D.C. Cir.
2000) (“Mandamus is an extraordinary remedy whose issuance is guided by equitable
principles.”).

When Congtress does “not provide enough funding,” courts must allow for
“the substantive authority of the Secretary to take appropriate action to cope with the

administrative impossibility of applying the commands of the substantive statute.”
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Alabama Power Co. v. Costle, 636 F.2d 323, 359 (D.C. Cir. 1979); see also Morton v. Ruig,
415 U.S. 199, 231 (1974) (where Congress inadequately funds a benefit program, it is
“incumbent” on the agency to develop criteria that exclude some individuals from
benefits to which they are otherwise statutorily entitled). As this Court has stressed,
when delay “stem|[s] from a lack of resources,” it is ““a problem for the political
branches to work out.”” Mashpee Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d
1094, 1101 (D.C. Cir. 2003) (quoting Barr Labs., 930 F.2d at 75); see Cumberland Cty.
Hosp. Sys., Inc. v. Burwell, 816 F.3d 48, 56 (4th Cir. 2016) (concluding that if the backlog
at issue here is “attributable to Congtress’ failure to fund the program more fully or
otherwise to provide a legislative solution, it . . . [is] a problem for Congress, not the
courts, to address”).

The appropriations power belongs to Congress, see OPM v. Richmond, 496 U.S.
414, 424 (1990), and if Congress does not appropriate the funding necessary “for a
statutorily mandated program, the Executive obviously cannot move forward.” I re
Aiken Cty., 725 F.3d 255, 259 (D.C. Cir. 2013). Here, HHS has no ability to comply
with an order requiring it to adjudicate the backlogged appeals because Congress has
not provided the agency sufficient resources to do so.

Likewise, congressionally-imposed restrictions on appropriations preclude
HHS from resolving the backlog through means other than adjudication, such as mass
settlements. Congress has imposed strict limitations on the payment of Medicare

tunds, see supra p. 20, and mandamus cannot properly require the agency to make
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payments that contravene those statutory limitations. See OPM, 496 U.S. at 420
(recognizing “the duty of all courts to observe the conditions defined by Congtress for
charging the public treasury”); see also LIN.S. v. Pangilinan, 486 U.S. 875, 883 (1988)
(“[|Clourts of equity can no more disregard statutory and constitutional requirements
and provisions than can courts of law”).

The backlog stems from inadequate appropriations and the agency has no
lawtful means of eliminating the backlog absent additional appropriations. A writ of
mandamus cannot propetly issue where an agency has marshaled all its available
resources to meet statutory requirements, and the district court erred in holding

otherwise.
B. Even If Plaintiffs Had Demonstrated Entitlement To A Writ,
The District Court Could Not Properly Order Relief That

Compels The Agency To Make Payments Unauthorized By
Statute

Even if some form of mandamus relief were appropriate, the district court’s
order still must be set aside.

1. The district court did not question that it could not require the agency to
spend funds that Congress has not appropriated. Its order nevertheless frustrates the
appropriations power by effectively compelling the government to engage in blanket
settlements without adequate regard to the merit of the claims at issue.

While the district court’s order purports only to require HHS to resolve the

backlog without specitying a particular means (JA165), in practice, the order can only
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be understood as requiring blanket settlements that do not account for the underlying
merits of the claims involved. There is no dispute that HHS cannot resolve the
backlog through adjudication. Plaintiffs’ only proposal for eliminating the backlog is
that the Secretary should be required to offer “settlements to certain broad groups of
Medicare providers and suppliers.” JA163; see also Pls.” Mot. Summ. J. 5 (Oct. 14,
2016) (Dkt. No. 39) (suggesting that the Court order the Secretary to offer “a//
hospitals” or “a// Medicare Part A providers” the opportunity to settle all of their
claims under generally available terms unrelated to the merits of the specific claims
being settled); Pls.” Summ. J. Reply 5 (Nov. 15, 2016) (Dkt. No. 43) (insisting that
“settlements must be offered on a large enough scale to materially decrease the
backlog in the short term” and cannot involve “resource-intensive negotiation” tied to
the merits of individual claims).'* The district court itself previously described the
view that the backlog might be resolved by simply ordering HHS to meet the
statutorily deadlines as “extremely wishful thinking.” JA130.

As HHS explained to the district court, settlements on the scale needed to

comply with the district court’s order cannot reflect the underlying merits of the

12 Plaintiffs also asked that the Secretary be required to institute certain other
programmatic changes for purposes such as “alleviat[ing] the financial strain on
providers” (JA163), but it is undisputed that adopting these changes would not enable
the Secretary to comply with the district court’s mandamus order to reduce and
ultimately eliminate the backlog. Indeed, they would exacerbate the backlog. JA148-
JA149. Plaintiffs’ only proposal for eliminating the backlog was global settlements.
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claims. The remaining backlogged claims are largely not homogeneous, making it
impossible for HHS to set merits-based settlement terms applicable on a scale
remotely sufficient to meet the targets set by the district court’s order. JA142. For
this reason, an order requiring the elimination of the backlog effectively requires the
agency to “make payment on Medicare claims regardless of the merit of those claims.”
JA165.

The agency may not lawfully disregard statutory payment criteria set by
Congtress. See supra p. 20. The agency may settle claims on terms that bear a
reasonable relation to those claims and reflect litigation risk. See 42 C.F.R.

§ 401.613(a), (c)(2); id. § 405.376(h). Indeed, as the government explained in district
court, the agency is actively pursuing merits-based settlements of backlogged claims.
See JA151-JA152 (noting the agency “is committed to offering individualized
settlements to providers based on individualized information and assessments”);
JA141-JA142 (describing one targeted settlement of 380,000 appeals); JA143
(settlement conference facilitation); JA98-JA99 (settlement conference facilitation and
program to resolve appeals through statistical sampling). But there is no authority for
the agency to expend Medicare funds on settlements that are not tied to the merits of
the underlying claims, as would be necessary to complete the bulk settlements needed
to comply with the court’s order. The agency explained that if “providers and
suppliers receive a blanket global settlement not based on their individual error rates

and not taking into account any concerns . . . about fraudulent or abusive billing, the
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Medicare Trust Funds could be forced to pay out substantially more than they would
had the claims been adjudicated in the normal course.” See JA151.

The resulting incursion on the fisc would be dramatic. The total billed
amounts-in-controversy are approximately $6.6 billion. JA170."° And all evidence to
date indicates that the majority of these claims would be rejected in ALJ hearings.
Claims in the backlog have already been rejected three times; first in an initial
determination or a RAC audit, and then at two prior levels of administrative appeal.
See supra p. 5. In 2016, ALJs reversed (i.e., ruled for the challenger) in just 28% of
cases. JA170. Even this figure likely overstates the percentage of meritorious claims
in the backlog because, over the past year, the agency has undertaken administrative
initiatives (including targeted settlements tied to the merits of underlying claims) that
have removed meritorious claims from the backlog. Id. As a result, the remaining
claims are, on average, even weaker.

Nor can the backlog be eliminated by offering global settlements for payments
that approximate the overall success rate of providers. If the Secretary offered, for
example, to pay claims at thirty cents on the dollar, there would be a massive risk of
adverse selection: only providers with the weakest claims would agree to settle.

JA151. Moreover, any effort to reach a fair settlement would be particularly futile

B Actual amounts paid may be lower because providers and suppliers generally
bill Medicare at higher amounts than Medicare fee schedules allow, but the amount of
money at issue is still significant. JA170.
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against the backdrop of a mandamus order, which gives providers enormous leverage
to demand payments far greater than the amounts to which they are entitled. And
addressing the backlog through settlements might well be self-defeating in any case; if
the Secretary were to begin offering settlements without regard to merit, those offers
might well “encourage [providers] to flood the appeals system with every denied
claim—regardless of merit—with that the hope that it would eventually also be paid,”
thereby paradoxically compounding the backlog. JA169; see also JA151. Thus, broad-
based settlements cannot cure the backlog.

2. The district court declared that it “need not dive into the parties’ debate
over” whether the Secretary is authorized to settle claims without regard to their
substantive merit. JA165. The court was wrong. The parties agreed that settlements
of this kind were the only conceivable means for meeting the court’s schedule. It was
thus incumbent on the district court to determine whether it could properly order the
Secretary to pay claims without regard to their merit. Had it confronted the question,
the court presumably would have recognized that no such order can rightly issue. See
OPM, 496 U.S. at 420.

The district court underscored its error when it reasoned that “the statutory
prohibition on improper payments is not the oz/y legal constraint on HHS’s claims-
adjudication process” and the agency is “a/so bound by statutorily mandated
deadlines.” JA165 (emphases added). A court has no authority to enforce a statutory

timetable by requiring HHS to violate legal constraints on its claims-adjudication
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process. See supra pp. 22-24. And even if a court possessed such authority, there is no
reason to conclude that it would be appropriate to compel hundreds of millions of
dollars in unauthorized payments to resolve the administrative backlog and vindicate
the ALJ-adjudication timetable.

On the contrary, Congress anticipated that when the ninety-day timeline was
unmet, the “consequence[]” would be that providers would “escalate” their claims
within the agency, skipping over the AL]J stage and proceeding directly to the fourth
and final stage of administrative review. 42 U.S.C. § 1395t£(d)(3)(A); see AH.A, 812
F.3d at 191 (“Congress anticipated that violations might occur with some measure of
regularity” and included the escalation provision as a result.). This provision is
consistent with the statutory command that the Secretary may not pay claims for
items or services that are not covered by Medicare “[n]otwithstanding any other
provision” of the Medicare statute. 42 U.S.C. § 1395y(a). Mandated blanket
settlements of claims not properly payable as the remedy for a violation of the
adjudication timetable is also directly at odds with the many statutorily-mandated
program-integrity measures to identify wasteful and fraudulent claims. See generally id.
§ 1395ddd. And if Congress viewed the ninety-day timetable as a paramount concern

that could supersede other requirements of the Medicare statute, it surely would not
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have used a line-item appropriation to fund an insufficient number of ALJs to meet
that deadline.'

3. If this Court were to conclude that plaintiffs had identified a basis on which
a writ could properly issue, it should make clear that any relief ordered by the district
court cannot force the agency to abandon its statutory responsibilities and make
payments unauthorized by statute.

In district court, HHS offered several examples of remedies that would prevent
the agency from elevating “discretionary”” decisions above the obligation to provide
timely ALJ hearings, AH.A, 812 F.3d at 193, while still not compelling any violation of
the law. The court could, for example, have required the agency to continue to
submit status reports and to attest to its ongoing attention to the backlog. The court
could also have required HHS to maintain the many initiatives it has undertaken to
combat the backlog. See generally JA95-JA105. The agency could be required to
continue to maintain limits on the look-back review periods for RAC review that have
been temporarily instituted. JA146. And to address concerns about the financial

hardship that the backlog has created for some providers, the court could have

" To the extent that the Court concludes that there is a statutory conflict
between the ninety-day deadline and other provisions of the Medicare statute, the
agency is owed deference in determining how to resolve that tension. See, e.g.,
Scialabba v. Cuellar de Osorio, 134 S. Ct. 2191, 2207 (2014) (plurality opinion) (“When an
agency . . . resolves statutory tension, ordinary principles of administrative deference
require us to defer.”) (citing National Ass’n of Home Builders v. Defenders of Wildlife, 551
U.S. 644, 666 (2007)).
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ordered OMHA to prioritize pending appeals where the provider meets existing
definitions of financial hardship. See JA153.

It would not be appropriate to order any of these measures for the reasons
discussed in Part A.4, supra. But, unlike the relief actually ordered by the district
court, none would require the agency to contravene its statutory responsibilities and
provide reimbursements for claims that are not properly payable under the Medicare
statute.

CONCLUSION

For the foregoing reasons, the judgment of the district court should be

reversed and judgment should be entered in favor of the Secretary.
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