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At Issue 
On Sept. 20, the Centers for Medicare & Medicaid Services (CMS) 
published a proposed rule for reforming Medicare regulations that 
the agency identified as unnecessary, obsolete or excessively 
burdensome on health care providers and suppliers. Comments on 
the proposed rule are due to CMS by Nov. 19.  
  
Our Take 
CMS has taken an important step in acknowledging that changes 
should be made to the Medicare Conditions of Participation (CoPs) 
that would reduce burden while still retaining appropriate 
requirements for patient safety. CMS’s proposals to ease the stress 
of Quality Assurance and Performance Improvement (QAPI) and 
Infection Control requirements by allowing hospital systems to 
conduct testing, rather than requiring each individual hospital, 
stands to help health care systems. Additionally, lending assistance 
to transplant center Medicare re-approval procedures, proposing 
biennial reviews of emergency preparedness testing, and reducing 
the frequency of several other reporting requirements would allow 
facilities and their staffs to focus more on hands-on patient 
treatment.  
 
However, some of CMS’s proposals may be misguided surrounding 
ambulatory surgery centers (ASCs). Specifically, CMS fails to 
recognize the critical importance of requiring written agreements 
between hospitals and ASCs to best protect patients. Further, we 
urge the agency to examine the evidence to ensure it supports 
removal of the requirement that medical history and physical 
examinations be conducted at most 30 days prior to surgery.  
 
What You Can Do 

• Share this advisory with your leadership team, medical staff and compliance officers. 
• Consider commenting on the proposed rule. Comments are due by Nov. 19. Submission 

details are included in this advisory.  

Further Questions 
Please Mark Howell, senior associate director of policy, at mhowell@aha.org, with any questions 
regarding this proposed rule.  
 
 
 

MEDICARE CONDITIONS OF PARTICIPATION PROPOSED RULE  
October 31, 2018 

AT A GLANCE 
 

Key Takeaways 
CMS proposes to: 
• Ambulatory Surgery Centers: 

Remove written hospital 
transfer agreement and 
physician admission privilege 
requirements.  

• QAPI and Infection Control: 
Adopt the option of a system 
approach, rather than the 
current hospital-by-hospital 
approach.  

• Transplant Centers: Change 
the Medicare re-approval 
requirements to ensure better 
retention and patient outcomes. 

• Medical History and Physical 
Examinations: Eliminate the 
30-day history and physical 
preoperative requirements for 
both ASCs and hospitals. 

• Emergency Preparedness 
Testing: Change to biennial 
reviews, as opposed to current 
annual review requirements for 
hospitals.  

https://www.gpo.gov/fdsys/pkg/FR-2018-09-20/pdf/2018-19599.pdf
mailto:mhowell@aha.org
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MEDICARE CONDITIONS OF PARTICIPATION 
PROPOSED RULE 

 

Overview 
 
On Sept. 20, 2018, the Centers for Medicare & Medicaid Services (CMS) published a 
proposed rule to reform Medicare regulations that the agency identified as unnecessary, 
obsolete or excessively burdensome on health care providers and suppliers. CMS 
estimates that under this rule, health care providers and suppliers would see a reduction 
in reporting burden and cost of more than $1 billion. Comments are due Nov. 19. 
 
In the proposed rule, CMS seeks to reduce the regulatory burden for a variety of agency 
requirements for health care providers. Specifically, CMS proposes to allow system-
wide approaches to Quality Assurance and Performance Improvement (QAPI) and 
Infection Control reporting; decrease the frequency of mandatory emergency 
preparedness testing and coordination documentation requirements; eliminate the 
requirement that ambulatory surgical centers (ASCs) have a written agreement with a 
hospital; revise the current preoperative medical history and physical examination 
requirements for both ASCs and hospitals; and reduce requirements for transplant 
centers to receive Medicare re-approval. 

Proposed Changes to Conditions of Participation 
 
Proposed Changes around ASCs Agreements 
CMS proposes to remove language requiring a written hospital transfer agreement 
between ASCs and hospitals and a requirement for ASC physicians to have admitting 
privileges at a hospital. In its justification for these changes, CMS has mistakenly 
presumed that the existence of Emergency Medical Treatment and Labor Act 
(EMTALA) renders each of these requirements duplicative and unnecessary. This move 
has the potential to create a convenience-based system for ASCs that puts hospitals 
and their staffs at risk for confronting life-threatening conditions in patients without 
appropriate input from their treating surgeons.  
 
Transfer agreements play a critical role in the relationship between ASCs and hospitals. 
In emergencies, when a patient needs to be transferred from an ASC to a hospital, 
medical staff need to know what patients are coming their way. Surgical patients are at 
some risk for excessive blood loss, difficulty in managing their airway, and other 
complications that can arise during a procedure, and there needs to be a plan in place 

https://www.gpo.gov/fdsys/pkg/FR-2018-09-20/pdf/2018-19599.pdf
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to address these issues if they do arise. These pre-arranged referrals allow hospitals 
and their clinicians to have the necessary understanding of what type of patient they will 
be receiving for emergency care. In addition, it is worth noting the importance of 
physician admitting credentials and privileges. While not required in all instances, there 
is value in having these physicians on hospital staff. This allows the physician chosen 
by the patient to continue to be part of that patient’s care, providing insights from his/her 
familiarity with the patient and the emergency department.  
 
Finally, CMS proposes to replace current history and physical examination requirements 
for ASCs with requirements that defer to the facility’s established policies for pre-
surgical medical histories and physical examinations, requiring that each facility ensure 
patients receive the appropriate pre-surgical examination. Under these proposed 
changes, the agency is seeking comment as to whether there should be exceptions to 
the revised medical history and physical exam rule, specifically, if there are certain 
classes of patient or certain conditions that should be excluded.  
 
Hospice 
CMS proposes to remove several requirements that it believes create unnecessary 
burdens for hospice-related services. These changes include: 
 

• Removing the requirement that State licensure programs meet the training and 
competency requirements set forth by CMS, which would mean that hospices no 
longer have to verify that applicants meet both state licensure certification and 
training/competency CoPs.  
 

• Removing the requirement that hospices provide written paper copies of drug 
management policies with a requirement that hospice staff provide information in 
a manner that best suits the needs of patients and their families.  
 

Hospitals  
CMS proposes to establish a new standard for “Unified and Integrated QAPI and 
Infection Control programs for multi-hospital systems.” This change would allow a 
system governing body to be responsible and accountable for ensuring that each of its 
separately certified hospitals (two or more) meet all of the requirements for QAPI and 
Infection Control compliance.  
 
While these simplification and burden reduction proposals surrounding QAPI and 
Infection Control are both helpful and sensible, the opportunity to retrieve hospital-level 
data when necessary is critical. Hospital-level data within a systematic approach can 
help to identify best practices from those facilities that are excelling in a specific field, 
while also providing the opportunity to identify outlier performance of specific hospitals 
across a broader system. As part of concerning this proposed change, CMS is seeking 
input regarding any other processes that would likewise be better maintained on a 
system-wide level.  
 
The agency also is proposing to revise the current medical history and physical 
examination requirements for all patients. This would allow hospitals the option to 
develop their own policy, identifying those patients who would be required to have a 
preoperative history and physical examination and those who would only require a 
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“simplified assessment.” CMS indicates that the current requirement is overly 
burdensome, especially for healthy patients. However, medical history and physical 
examinations are a routine piece of pre-operation processes and, in some instances, 
can reveal critical health information about a patient prior to surgery.  
 
CMS also suggests making multiple changes to the long-term care requirements. This 
includes removing the requirement that those receiving hospital and critical access 
hospital (CAH) swing-bed services may choose or refuse to perform services for the 
facility, relying on the assumption that, in the limited situations where applicable, 
hospitals and CAHs have policies in place to govern any services performed by the 
patient. Additionally, CMS seeks to eliminate confusion by removing the requirement 
that any facility with more than 120 beds employ a qualified social worker on a full-time 
basis.  
 
Because states already have stricter requirements in place, CMS also proposes to 
remove the requirement that hospital medical staff attempt to secure autopsies in cases 
of unusual death, as well as the requirement to provide a method for documenting that 
permission-seeking process. Finally, CMS proposes to allow non-physician practitioners 
or physicians to document progress notes for patients receiving services in psychiatric 
hospitals, thus alleviating reporting requirement pressure.  
 
Transplant Centers 
CMS proposes to make a series of changes to lessen the stress and unintended 
consequences of special requirements currently in place for transplant centers. 
Specifically, CMS seeks to remove the requirements that transplant centers submit 
data, clinical experience and outcome requirements for Medicare re-approval. The 
removal of these requirements has the potential to increase transplantation 
opportunities for patients on the waitlist; improve organ procurement; create greater 
organ utilization; reduce cost; and reduce burden on transplant programs.  
 
Home Health Agencies (HHAs) 
CMS proposes to eliminate the requirement that HHAs provide verbal notice of all rights 
to patients and their representatives. While HHAs would still have to provide verbal 
notification when otherwise required to do so under 1891(a)(1)(E)), the removal of this 
requirement would free up clinicians to provide more hands-on care. Additionally, the 
agency proposes to eliminate full competency exam requirements for home health aides 
when only certain skills have been identified as deficient.  
 
Comprehensive Outpatient Rehabilitation Facilities (CORFs)  
CMS proposes to amend utilization review plan requirements from quarterly to annually. 
This change would result in an estimated savings of $1,644 per facility.  
 
Critical Access Hospitals 
CMS proposes to remove the requirement that CAHs disclose the names and 
addresses of their owners or those with a controlling interest. This requirement also 
currently exists under the provider agreement rules for Medicare enrollment, so this 
proposal would alleviate the duplicative reporting requirement and result in a total 
savings of $141,000 nationwide.  
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Additionally, CMS seeks to require biennial review of policies and procedures 
concerning provision of services. This is a change from the current annual review 
requirement, and would save facilities an estimated $1,956.10 in off years. This change 
certainly does not preclude CAHs from conducting more frequent reviews of their 
policies and procedures whenever they deem such a review is necessary.  
 
Community Mental Health Centers (CMHCs) 
CMS proposes to modify the standard by which CMHCs are required to update client 
comprehensive assessments. Specifically, CMS expressed concern that requiring an 
updated assessment every 30 days may not be practical for non-partial hospitalization 
program (PHP) clients, as this may result in unnecessary visits or phone calls to simply 
document no changes in the client’s assessment. As such, the 30-day minimum 
assessment requirement would remain in place for clients who receive PHP services, 
but not for those who do not.  
 
Portable X-ray Services  
CMS proposes to remove the current four training and education requirements for X-ray 
technologists, replacing those requirements with one, streamlined approach that 
focuses on individual technologist’s skill and abilities. CMS reasons that because there 
has not been widespread complaints or reporting concerning the training or education 
levels of technologists, removing requirements — like those for school accreditation — 
is highly unlikely to impact X-ray patient health and safety. Additionally, this would lead 
to an estimated total savings of $26.9 million.  
 
Rural Health Clinics and Federally Qualified Health Centers  
CMS proposes to change two evaluation requirements from annual to biennial – patient 
care policy review and program evaluation. Each of these proposed changes would give 
flexibility to focus on specific program areas or policies in the off years, totaling savings 
of $16.8 million nationally.  
 
Emergency Preparedness for Providers and Suppliers 
CMS proposes to change the facility emergency preparedness program review 
requirement from annually to at least every two years, which would result in a cost 
savings of $94 million. This change to every two years would allow facilities the flexibility 
to, in the off years, review their programs as they see fit.  
 
In addition, CMS proposes to eliminate the requirement that facilities document their 
efforts to contact local, tribal, state and federal emergency preparedness officials as 
well as their participation in collaborative and cooperative planning efforts. This change 
immediately would reduce the reporting required for hospitals, saving an estimated $7.1 
million nationally. Further, CMS intends to change the requirement for facilities to 
provide training from annually to biennially and to clarify the types of training exercises 
that are required. 
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Next Steps 
 
The AHA recommends members submit comments to CMS; the deadline is Nov. 19. 
Comments may be submitted electronically at www.regulations.gov. Follow the 
instructions for “Comment or Submission” and enter the file code “CMS-3346-P.” You 
also may mail written comments (an original and two copies) to CMS; instructions are in 
the first page of the proposed rule. 
 
If you have further questions, please contact Mark Howell, senior associate director of 
policy, at mhowell@aha.org, for more information. 
 

http://www.regulations.gov/
mailto:mhowell@aha.org
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