
 

 
 
December 19, 2018 
 
Daniel Levinson 
Inspector General 
U.S. Department of Health and Human Services 
330 Independence Avenue, S.W. 
Washington, D.C. 20201 
 
Dear Mr. Levinson: 
 
On behalf of our nearly 5,000 member hospitals, health systems and other health care 
organizations, and our clinician partners – including more than 270,000 affiliated 
physicians, 2 million nurses and other caregivers – and the 43,000 health care leaders 
who belong to our professional membership groups, I am writing to express serious 
concerns about the recent Department of Health and Human Services Office of 
Inspector General (OIG) audit report, “Many Inpatient Rehabilitation Facility Stays Did 
Not Meet Medicare Coverage and Documentation Requirements” (the Report). 1 The 
Report is one in a long series of OIG audits targeting hospitals for potential Medicare 
overpayments. The AHA has repeatedly brought its concerns about these audits – 
including the numerous errors in Medicare law and policy contained in the audit reports 
– to the attention of the Office of Audit Services (OAS) and OIG counsel.2 Unfortunately, 
problematic OIG hospital audit reports have continued to issue, and the recent report 
about inpatient rehabilitation facility (IRF) stays is a prime example.   
 
IRFs play a distinct role in the continuum of care, serving patients requiring hospital-
level care in combination with intensive therapy. IRF patients include individuals 
recovering from strokes, brain injuries, spinal cord injuries and other complex injuries or 
illnesses. To ensure that IRF admissions are targeted to this high-acuity population, the 
Centers for Medicare & Medicaid Services (CMS) relies upon both extensive IRF 
admissions criteria and program integrity oversight. IRFs are highly attuned to the 
detailed coverage criteria that apply to Medicare admissions and the potential for 
compliance audits. This alone calls the OIG’s findings in the Report into question. 
    

                                                 
1 OIG, Many Inpatient Rehabilitation Facility Stays Did Not Meet Medicare Coverage and Documentation 
Requirements, No. A-01-15-00500 (2018), available at 
https://oig.hhs.gov/oas/reports/region1/11500500.asp. 
2 The AHA also has raised its concerns to the Centers for Medicare & Medicaid Services (CMS) and the 
Secretary of Health and Human Services.  See attached correspondence.  

https://oig.hhs.gov/oas/reports/region1/11500500.asp
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But after careful review, the AHA believes that the Report very significantly overstates 
the estimated Medicare overpayment to IRFs for services they furnished in 2013 and 
contains many other material errors. These errors may discourage Medicare 
beneficiaries from seeking needed and valuable IRF care, waste scarce IRF and 
government resources and unfairly damage IRFs’ reputations.   
 
The AHA’s concerns about the Report fall into three general categories: (1) findings that 
Medicare claims for IRF services should not have been paid; (2) use of extrapolation to 
estimate the amount overpaid; and (3) recommendations to CMS.  We address each 
below. 
 
1. The OIG erred in concluding that many IRF stays were not reasonable and 

medically necessary or lacked appropriate documentation. 
 
The OIG said it used an independent medical review contractor3 to determine whether 
the 220 IRF stays reviewed in the audit were reasonable and medically necessary and 
met Medicare documentation requirements. Based on that review, the OIG concluded 
that 146 of the 220 stays reviewed were not reasonable and medically necessary. The 
Report noted that these 146 stays also failed to meet Medicare documentation 
requirements, and that another 29 of the 220 stays were reasonable and necessary, but 
failed to meet documentation requirements. According to the Report, this means that a 
total of 175 of the 220 sampled stays – four out of every five – should not have been 
paid by Medicare. And, when the OIG extrapolated from the sampled claims to the 
universe of dollars paid to IRFs for services in 2013, it found 84 percent – or $5.7 billion 
– was incorrectly paid. The AHA believes that conclusion is seriously flawed. 
 
First, we note that, without being able to review each sampled claim and the OIG 
contractor’s findings, we do not know whether the contractor made its decisions by 
inappropriately second-guessing the admitting physician’s judgment, relying on post-
admission evidence, citing high function in one or two activities of daily living while 
ignoring others, or ignoring other evidence in the medical record. These are mistakes 
that we have seen in many prior OIG hospital audits and have brought to the OIG’s 
attention.4  
 
Moreover, the finding that the vast majority of IRF stays were not medically necessary is 
inconsistent with the findings made by CMS and its contractors in their audits of IRF 

                                                 
3 We have no insight into the contractor’s knowledge of IRF coverage rules, but note that whether an 
individual qualifies for IRF services is a complex medical judgment. That judgment differs from the 
similarly complex medical judgment made in admitting a Medicare beneficiary to an acute care hospital.  
The AHA has seen OIG and CMS contractors err frequently in evaluating the medical necessity of 
admission to acute care hospitals as well as IRFs.  
4 See, e.g., OIG, Medicare Compliance Review of Mount Sinai Hospital for 2012 and 2013, No. A-02-14-
01019 (2017), available at https://oig.hhs.gov/oas/reports/region2/21401019.pdf; OIG, Medicare 
Compliance Review of Abbott Northwestern Hospital for 2013 and 2014, No. A-05-15-00043 (2016), 
available at https://oig.hhs.gov/oas/reports/region5/51500043.pdf. 
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claims. For example, CMS’s comprehensive error rate testing (CERT) audit of IRF 
claims for 2013 – the same year as the OIG audit – found an error rate of 17.2 percent – 
five times lower than what the OIG found. And the disparity is even more marked in 
dollar terms: According to the OIG, CMS’s Recovery Audit Contractors (RACs) and 
Medicare Administrative Contractors (MACs) identified only $18.5 million in IRF 
overpayments from 2013 through 2017.5 The OIG Report does not explain how there 
could be such a disparity between its findings and CMS’s.6   

And the OIG Report turns IRFs’ success rate at the administrative law judge (ALJ) level 
of the appeals process on its head. The Report implies that, if only ALJs were better 
informed about IRF coverage by, for example, greater CMS participation in hearings, 
the ALJs would uphold more IRF claim denials. In fact, we believe that the inability of 
IRFs to challenge the OIG’s findings (first directly with the OIG at the end of the audit 
and then through the appeals process) before the Report was issued allowed the 
OIG grossly to overestimate the number of IRF claims that should not have been paid 
as well as the total overpayment for 2013.   

A hearing before an ALJ is the first opportunity in the appeals process for a provider to 
present witnesses to an impartial adjudicator. For example, the treating rehabilitation 
physician can testify about the beneficiary’s need for IRF care and how the regulatory 
requirements were satisfied. The high rate at which ALJs reverse IRF claim denials 
demonstrates not – as the OIG suggests – that ALJs need more education on IRF 
coverage; instead, the high reversal rate shows that OIG’s use of a cold, written record 
seemingly to second-guess a physician’s judgment that IRF care is reasonable and 
medical necessary often results in reversible error. Cold record determinations (made 
without the benefit of hearing or testimony) frequently lack the context needed to 
properly evaluate medical necessity for the types of highly complex cases treated in 
IRFs. Yet that is the basis on which the OIG made its findings in the Report. 

2. Extrapolation to the universe of IRF 2013 claims is improper and misleading.

The OIG extrapolated from its findings on the 220 audited claims to conclude that $5.7 
billion of the $6.75 billion paid to IRFs for 2013 was for stays that were not reasonable 

5 See Report at 5.   
6 One possible explanation is that the OIG relied on provisions of the Medicare Benefit Policy Manual to 
determine coverage and documentation requirements for IRF stays despite the fact that manual guidance 
is not binding.  See Id. at 2; contra Clarian Health West LLC v. Hargan, 878 F.3d 346, 357 (D.C. Cir. 
2017) (Medicare manual instructions issued without a notice-and-comment rulemaking “have no binding 
legal effect”).  In addition, we note that the OIG attributes the large number of IRF claims for 2013 that 
were allegedly paid improperly, in part, to the fact that “CMS’s extensive educational efforts and recent 
postpayment reviews were unable to control an increasing improper payment rate reported by CERT 
since our 2013 audit period.”  Report at 6.  But the OIG Report and CERT report that reached wildly 
divergent conclusions about the number of IRF claims that were improperly paid actually reviewed claims 
for the same year – 2013.  
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and necessary. The AHA believes it is improper and misleading to use extrapolation in 
these circumstances. By publishing the grossly exaggerated $5.7 billion overpayment 
amount, the OIG has impugned the value of services furnished in nearly 400,000 
Medicare beneficiary IRF stays in 2013. But more than reputational harm is at issue. 
 
As noted, the IRFs subject to the audit did not have an opportunity to challenge the 
OIG’s conclusion that claims failed to meet Medicare coverage or documentation 
requirements. Courts that have upheld sampling and extrapolation to determine 
overpayments on Medicare claims have done so only where there are protections in 
place. For example, in Chaves County Home Health Services v. Sullivan,7 the court 
recognized the importance of being able to challenge each individual claim denial as 
well as the statistical validity of the extrapolation. But none of the IRFs involved in the 
OIG audit had those rights.   
 
The AHA is confident that a very large proportion of the 175 claims the OIG said should 
have been denied would have been reversed on appeal had the providers been able to 
challenge them. And the OIG’s sampling and extrapolation methodologies also may 
have been called into question. By extrapolating to the universe of claims before 
permitting the IRFs to appeal the OIG’s findings,8 the Report has grossly overstated the 
alleged overpayments. 
 
3. The recommendations to CMS are misguided or unnecessary. 
 
The OIG IRF Report makes four recommendations to CMS. We address two. 
 
The OIG recommended that CMS “increase oversight activities for IRFs, such as 
postpayment medical review, to determine compliance with coverage and 
documentation requirements, including a review of a subsample of the 135 IRFs in this 
review that had 1 or more sampled stays that did not comply with Medicare 
requirements.”9 The AHA believes that this recommendation would result in a poor use 
of IRF and CMS resources. Auditing an IRF with one or two stays that allegedly should 
not have been covered will be onerous for the IRF and the CMS contractor with limited 
benefits for Medicare. The recommendation fails to acknowledge that CMS RACs and 
MACs already routinely audit IRF stays. It also fails to recognize that CMS’s rules 
prohibit reopening claims for services furnished in 2013 to recover payments.10   
 

                                                 
7 932 F.2d 914 (D.C. Cir. 1991). 
8OIG findings are not appealable.  This means that providers audited by the OIG have no way to vindicate 
their rights where they believe the OIG has erred.  This also lends support to the AHA’s view, consistent 
with the reasoning in Chaves County and other cases, that the audit findings should not be extrapolated 
unless protections exist.     
9 Passim. 
10 Reopening is permitted where there is evidence of fraud or similar fault.  See 42 C.F.R. 
§ 405.980(b)(3).  The Report cited no evidence of fraud or similar fault on the part of the IRFs whose 
claims allegedly should not have been paid by Medicare. 
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Moreover, as noted, if the IRFs in the audit had been able to use the appeals process to 
challenge the OIG’s findings, we believe it is quite likely that their claims would have 
been covered. That means that many of the 135 IRFs recommended for potential audit 
may not have had any claims that should have been denied, but they nevertheless 
would be put through the time, expense and diversion of resources resulting from a 
Medicare audit. 
 
The AHA also questions the need for the OIG’s recommendation that CMS reevaluate 
the IRF payment system. A demonstration project requiring prior authorization for IRF 
stays would likely only decrease access to needed IRF care for vulnerable beneficiaries 
and increase the burden on IRFs and physicians to comply with added paperwork and 
administrative requirements. In the AHA’s view, there already are enough such 
requirements applicable to IRF services.   
 
Similarly, we question the need for legislative changes that would allow IRF payments 
to align more closely to costs. Congress sought to move away from linking costs to 
payment in establishing the prospective payment system (PPS) governing IRF services.  
The OIG’s recommendation appears to be inconsistent with the policy behind the IRF 
PPS and implies that IRFs made inappropriate decisions to admit Medicare 
beneficiaries based on financial gain. In fact, IRFs decide to admit Medicare patients 
based on the clinical judgment of a rehabilitation physician who determines that each 
beneficiary meets the requirements for IRF care. 
 
Finally, we note that the recommendations related to legislative and regulatory changes 
do not recognize the recent and substantial reforms authorized by Congress and 
CMS. First, with the Improving Medicare Post-Acute Care Transformation Act of 2014, 
Congress authorized the development of a combined payment system for all post-acute 
settings, including IRFs – a direction in notable contrast with the Report’s 
recommendation. Further, CMS included in the fiscal year 2019 IRF PPS rule a set of 
material payment and patient assessment reforms for 2020, which the Report 
overlooks.  
 
We appreciate the opportunity to bring our concerns about the IRF audit to your 
attention and would be happy to discuss them further. 
 
Sincerely,  
 
/s/ 
 
Melinda Reid Hatton  
General Counsel  
 
Attachment  
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