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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE AMERICAN HOSPITAL ASSOCIATION,
ASSOCIATION OF AMERICAN MEDICAL
COLLEGES. MERCY HEALTH MUSKEGON,
CLALLAM COUNTY PUBLIC HOSPITAL
NO. 2 d/b/a/ OLYMPIC MEDICAL CENTER,
and YORK HOSPITAL,

Plaintiffs,
Civil Action No. 1:18-cv-2841
ALEX M. AZAR 1],

in his official capacity as SECRETARY OF
HEALTH AND HUMAN SERVICES,

Defendant.

N N T e e N e I o g

DECLARATION OF JOANNA HIATT KIM IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

1. Joanna Hiatt Kim, hereby declare and state the following:

1. My name is Joanna Hiatt Kim. 1am over 21 years of age. | am an adult citizen of
the United States. [ reside in McLean, VA,

2. The facts set forth in this declaration are based on my personal knowledge and
upon information available to me through the files and records of the American Hospital
Association (AHA). If called upon as a witness, I could and would testify to these facts.

3. I am the Vice President, Payment Policy and Analysis of the AHA. I have served
in this capacity since January 2016. From January 2013 through January 2016, my title was

Vice President, Payment Policy. In both roles, I have been responsible for leading AHA’s work

on Medicare payment policy and initiatives, including those relating to outpatient payments. In
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my capacity as Vice President. Payment Policy and Analysis, | have access to certain financial
data relating to the impact on AHA"s members of the clinic visit policy at issue in this lawsuit.

4. The AHA is a national. not-for-profit organization headquartered in Washington,
D.C. The AHA represents and serves nearly 5.000 hospitals, health care systems, and networks.
and over 43.000 individual members. Iis mission is to advance the health of individuals and
communities by leading, representing. and serving the hospitals, systems, and other related
organizations that are accountable to the community and committed to health improvement. The
AHA provides extensive education for healthcare leaders and is a source of valuable information
and data on health care issues and trends. It also ensures that members’ perspectives and needs
are heard and addressed in national health-policy development, legislative and regulatory
debates, and judicial matters. One of the critical ways in which AHA serves its mission is to
protect its members’ interests in connection with policy changes initiated by CMS through
advocacy and litigation.

5. On behalf of its members, the AHA (with its co-plaintiffs) has filed this lawsuit
challenging as uitra vires a payment reduction implemented by the Centers for Medicare &
Medicaid Services (CMS) as part of the calendar year (CY) 2019 Medicare outpatient
prospective payment system (OPPS) final rule (Final Rule).

6. Under the challenged clinic visit policy, CMS has announced that it will equalize
payment for clinic visit services provided by excepted and non-excepted off-campus provider-
based departments (PBDs), to be phased in over the course of two years. In CY 2019, payment
for clinic visit services furnished at excepted off-campus PBDs will be reduced to 70 percent of
the current OPPS payment rate. In 2020, payment to excepted off-campus provider-based

departments will be fully equalized with non-excepted off-campus provider-based departments.

]



Case 1:18-cv-02841-RMC Document 14-2 Filed 02/01/19 Page 3 of 4

This will mean that payment tor clinic visit services at both classes of off-campus provider-based
departments will be equal to 40 percent of the then-current OPPS rate, which CMS claims
approximates payment under the Medicare physician fee schedule.

7. Many of AHA s members. including the named hospital plaintiffs, have excepted
off-campus PBDs and will be negatively affected by CMS’s Final Rule. These hospitals will be
harmed by CMS’s witra vires conduct if the Final Rule is allowed to stand because they will
suffer a serious reduction in payment for services provided at excepted off-campus PBDs. By
seeking to remedy that harm and ensure hospitals are able to provide the full range of outpatient
department services in the manner that Congress intended. this action seeks to further the
interests of AHA’s members that are germane to its organizational purpose.

8. Many hospitals rely heavily on the structure of Medicare payments established by
Congress to provide critical outpatient services for the vulnerable populations in their
communities, many of whom have been historically underserved. By CMS’s own estimate.
payment reductions resulting from the clinic visit policy set forth in the Final Rule will total
approximately $380 million in CY 2019 alone. 83 Fed. Reg. 59,014.

9 By reducing the payment rate for covered services provided at excepted PBDs,
the Final Rule will force serious payment reductions on affected hospitals. which in turn may
cause those hospitals to make difficult decisions about whether to reduce or even eliminate
services. In addition, the revenue lost by hospitals will affect their ability to expand services.
invest in infrastructure. and open new locations. Moreover, the payment reduction is particularly
troubling for hospitals already operating at low or negative margins.

10. Off-campus provider-based departments help fill an important role in the medical-

care continuum for such vulnerable and underserved patients. Because they need not be located

L
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in immediate proximity to their affiliated hospital’s main buildings, off-campus provider-based
departments can be directly embedded in the communities of patients who live miles from a

hospital’s main campus. As a result, such off-campus provider-based departments are often t/e
lifeline for access to hospital outpatient care for these patients. If hospitals are forced to reduce
services at off-campus PBDs as a result of the payment cuts set forth in the Final Rule, patients
that are already facing medical and/or financial barriers will be forced to travel longer distances

to obtain medical care.

I declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that the foregoing is true and

correct.
Executed thisQ day of January 2018.

w/f /
{nna Hiar Kim

- ice President, Payment Policy and Analysis
American Hospital Association
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE AMERICAN HOSPITAL ASSOCIATION,
ASSOCIATION OF AMERICAN MEDICAL
COLLEGES, MERCY HEALTH MUSKEGON,
CLALLAM COUNTY PUBLIC HOSPITAL
NO. 2 d/b/a/ OLYMPIC MEDICAL CENTER,
and YORK HOSPITAL,

Plaintiffs,

v. Civil Action No. 1:18-cv-2841

ALEX M. AZARI,
in his official capacity as SECRETARY OF
HEALTH AND HUMAN SERVICES,

Defendant.

N N N N N e N Nt N N Nt st et N et Nt et s

DECLARATION OF JANIS M. ORLOWSKI IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

I, Janis M. Orlowksi, hereby declare and state the following;

L. My name is Janis M. Orlowski. [ am over 21 years of age and competent to
testify to the facts set forth herein. I am an adult citizen of the United States. I reside in the
District of Columbia.

2. The facts set forth in this declaration are based on my personal knowledge and
upon information available to me through the files and records of the Association of American
Medical Colleges (AAMC). If called upon as a witness, I could and would testify to these facts.

3. I'am the Chief, Health Care Affairs of the AAMC. Ihave served in this capacity
since 2013. In this role, I am responsible for all activities of the Health Care A ffairs cluster,

including regulatory work, data analysis in support of such work, and staffing the Council of
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HL DRAFT 12-19-18
PRIVILEGED & CONFIDENTIAL

Teaching Hospitals and Health Systems. In my capacity as Chief, | am familiar with the impact
that the clinic visit policy at issue in this lawsuit will have on AAMC’s members.

4. AAMC is a national, not-for-profit association based in Washington, D.C. The
AAMC represents and serves all 152 accredited U.S. medical schools, nearly 400 major teaching
hospitals and health systems, and more than 80 academic societies. Through these institutions
and organizations, the AAMC represents 128,000 faculty members, 83,000 medical students, and
110,000 resident physicians. The AAMC works to improve the nation’s health by strengthening
the quality of medical education and training, enhancing the search for biomedical knowledge,
advancing health services research, and integrating education and research into the provision of
effective health care. In addition, it is one of the AAMC’s core missions to advocate and litigate
on behalf of its members and patients in connection with national health-policy matters.

5. On behalf of its members, the AAMC (with its co-plaintiffs) has filed this lawsuit
challenging as ultra vires a payment reduction implemented by the Centers for Medicare &
Medicaid Services (CMS) as part of the calendar year (CY) 2019 Medicare outpatient
prospective payment system (OPPS) final rule (Final Rule).

6. Many of AAMC’s members have excepted off-campus provider-based
departments (PBDs) and will be harmed by CMS’s Final Rule if it is allowed to stand because
they will suffer a serious reduction in payment for services at those excepted off-campus PBDs.
By seeking to remedy that harm and ensure hospitals are able to provide the full range of
outpatient department services in the manner that Congress intended, this action seeks to further

the interests of AAMC’s members that are germane to its organizational purpose.
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I declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that the foregoing is true and

correct.

Executed this Z_g day of January 2019.

Ao Oslouiety. 7

Janis M. Orlowski, M.D.
/Association of American Medical Colleges
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IN THE UNITED STATES DISTRICT COt RT
FOR THE DISTRICT OF COLUMBIA

THE AMERICAN HOSPITAL ASSOCIATION
ASSOCIATION OF AMERICAN MEDICAL
COLLEGES, MERCY HEALTH MUSKEGON,
CLALLAM COUNTY PUBLIC HOSPITAL
NO. 2 d/b/a/ OLYMPIC MEDICAL CENTER,
and YORK HOSPITAL,

3

Plaintiffs,

V. Civil Action No. 1:18-cv-2841
ALEX M. AZARII,

in his official capacity as SECRETARY OF
HEALTH AND HUMAN SERVICES,

N’ N N N s e S St Nt N N N N S N N et

Defendant.

DECLARATION OF ERIC LEWIS IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

I, Eric Lewis, hereby declare and state the following:

1. My name is Eric Lewis. Tam over 21 years of age and compctent to testify to the
facts set forth herein. Iam an adult citizen of the United States. Ireside in Sequim, Washington.

2. The facts set forth in this declaration are based on my personal knowledge and
upon information available to me through the files and records of Clallam County Public
Hospital District No. 2, d/b/a Olympic Medical Center (Olympic Medical Center or OMC). If
called upon as a witness, I could and would testify to these facts.

3. T am the Chief Executive Officer of Olympic Medical Center. I have served in
this capacity since December 2006. In this role, I am responsible for the operations of OMC and

implementing Board of Commissioner approved strategic plans and budgets. In my capacity as
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Chief Executive Officer, [ am familiar with the impact that the clinic visit policy at issue in this
lawsuit will have on OMC and its operations.

4. Olympic Medical Center is a comprehensive healthcare provider serving the
North Olympic Peninsula with a network of facilities in Clallam County, Washington. OMC
primarily serves the approximately 75,000 residents of Clallam County, Washington. It provides
services to all patients regardless of ability or inability to pay and regardless of insurance status.
Olympic Medical Center is a large rural hospital and healthcare center designated as a Sole
Community Hospital and Rural Referral Center, and operates as a safety-net hospital, employing
over 100 physicians and advanced practice clinicians. Of OMC’s patients, 83% rely on
Government-paid insurance and 58.3% rely on Medicare.

5. Olympic Medical Center is a member of the American Hospital Association.

6. Olympic Medical Center has filed this lawsuit (along with its co-plaintiffs)
challenging as wultra vires a payment reduction implemented by the Centers for Medicare &
Medicaid Services (CMS) as part of the calendar year (CY) 2019 Medicare outpatient
prospective payment system (OPPS) final rule (Final Rule).

7. Olympic Medical Center {urnishes oulpatient services at eight excepted off-
campus provider-based departments (PBDs), including a specialty physician clinic offering
cardiology, gastroenterology, pulmonary medicine, neurology, urology and women’s health; a
sleep center; a primary care clinic; a coagulation clinic; a walk-in clinic; a cancer center
providing medical oncology services and radiation oncology services in Sequim, which is 17
miles from the main hospital campus; and a primary care clinic in Port Angeles, which is
approximately one mile from the hospital. Olympic Medical Center will suffer immediate and

concrele harm from the outpatient-services payment reductions set forth in the Final Rule.
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8. Olympic Medical Center estimates that the clinic visit policy set forth in the Final
Rule will cause OMC over $1.6 million in lost revenue for CY 2019 alone. That lost revenue
will impose further financial strain on OMC’s already-thin operating margin. Olympic Medical
Center’s operating margin in 2018 was 0.3% (approximately $681,000). In 2017, OMC
experienced a loss of $2.5 million (negative 1.4% margin).

9. The reductions in payments for covered Medicare-funded outpatient services
OMC faces will have a significant impact, both economic and non-economic, on its operations,
its patients and the greater community. For example, OMC was unable to add primary care
access in Sequim despite recciving construction bids for a needed expansion to primary care
clinic space on November 15, 2018. Due to the physician clinic reimbursement cuts, OMC was
forced to cancel its construction project for the additional space and those needed primary care
services will not be added in Sequim.

10.  Because of the cancellation of the primary care construction for expanded space
in Sequim, patients who are ill and suffering may be unable to obtain primary care close to
home. A survey of Clallam County residents demonstrated that there are still approximately
10,000 residents who do not have a primary care provider. Those patients will go without
medical services, be forced to use OMC’s Emergency Department or must travel to urban areas
such as Bremerton (3-4 hours of driving round trip) or Seattle (5-8 hours driving round trip via
ferry) for primary care. In Clallam County, there are very few, it any physicians available who
are accepting freestanding Medicare reimbursement rates.

11.  OMC’s primary care clinic in Port Angeles, located at 8" & Vine Street, is a
medical home to 8,300 patients in Clallam County but is no longer financially viable due to its

distance from OMC’s hospital of more than 250 yards. OMC invested substantially in the
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building at 8" & Vine Street but the Medicare physician clinic cuts render this investment a
liability by jeopardizing the viability of the off-campus primary care clinic services at this
location. Without primary care access and expanded services for those who need primary care,
Clallam County will have more emergency department (ED) and inpatient utilization at OMC.
With the reduced availability of primary care access and preventive services to Medicare
enrollees, the consequence will be increased visits to OMC’s hospital, poorer outcomes for
patients, and a higher cost for CMS. The cut to the physician clinic expense reimbursement will
prevent OMC from investing in wellness, prevention, and chronic disease management services
to help reduce ED and inpatient utilization. This will undermine and potentially reversc the
benefits of current highly effective and well-received measures by OMC such as partnering with
our local YMCA facility to offer cardiac and pulmonary rehabilitation, smoking cessation
classes, balance classes, diabetes education and other wellness services. Without a robust
wellness/preventive care initiative and execution plan, OMC’s cfforts 1o keep patients from high
ED and hospital utilization will fall short. Patients will suffer harm from less access, having to
travel further for the needed care, experiencing worse health care outcomes.

12, Clallam County needs more Medicare hospice services including inpatient
hospice; OMC submitted a Letter of Intent on a Certificate of Need for hospice services in
November 2018. Wilhout adequate Medicare physician clinic reimbursement, OMC’s ability to
expand services to meet the need for hospice care is in question. The community will suffer
without these necessary hospice services.

13.  The cuts have destabilized OMC’s finances and caused immediate budget harm.
In order to serve the growing population in Sequim and to serve the needs in Clallam County,

OMC issued long-term debt of millions of dollars to pay to establish and maintain buildings and
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facilities which meet hospital ambulatory standards. OMC’s payments to its bank on the
building debt will not decrease even though reimbursement will be reduced substantially due to
the physician clinic cuts. OMC currently has $60 million of long-term debt which must be
repaid with interest over the coming decade-plus. The Medicare cuts have caused immediate
harm to OMC'’s ability to reasonably repay long-term debt.

14. The cuts have, in addition, substantially harmed the community, and the impact to
Clallam County’s rural economy has been immecdiately felt. The schools in the Port Angeles and
Sequim school district rely on the tax revenue of citizens and OMC is a key contributor to the
local economy as the largest employer in the county. OMC provides more than 1,500 jobs to the
local economy. OMC has been growing to meet the needs of the community, adding more than
200 jobs over the last two years, but the cuts significantly limit OMC’s ability to meet
community health care needs.

15.  Vacating the clinic visit policy set forth in the Final Rule and ensuring that
Medicare payments for outpatient services are made in line with Congress’s intent would help
remedy the harm Olympic Medical Center faces from CMS’s unlawful conduct.

16. On January 2 and January 3, 2019, Olympic Medical Center submitted claims for
excepted off-campus physician clinic visit services covered by the Final Rule to its Medicare
Administrative Contractor. The Medicare Administrative Contractor responded to those claims
on January 28, 2019. OMC filed a Medicare Redetermination Request on January 28, 2019.

True and correct copies of these documents are attached as Exhibit A.
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I declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that the foregoing is true and

correct.

Exccuted this 29 day of January 2019.

Coo dewie

Eric Lewis, Chief Executive Officer
Olympic Medical Center
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Exhibit A
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LYMP!C

MEDICAL CENTET Warking together to provide excellence in health care.

January 17,2019

Noridian Healtheare Solutions
Noridian JF

900 42nd St S

PO Box 6720

Fargo, ND 58103-6720

Re: See representative Claim #1 as indicated on the attached UB-04 Claim for G0463
procedure - Admit Dx G4733
Attending NP1 1700998747 Usha Reddion 1 /2019

Greetings:

On Nov. 21, 2018, CMS published in the Iederal Register a final rule with comment period
reducing Medicare payment rate* tor clinic visit services at certain olT-campus provider-based
departments (excepted off-campus PBDs). As eaplained in comments on the proposed rule (sce
83 Fed. Reg. 59,004-15), the payment reduction exceeds the scope of the Secretary’s statutory
authority. The payment reduction is unlawful and w/tra vires because it violates the statutory
requirement that adjustment to payment rates be budget neutral and because it ignores the
statutory distinction between excepted and non-excepted off-campus PBDs. The payment rate
for the claimed services should be $124.72,

Oty mpic Medical Center hereby demands the reimbursement level which was in eflect before the
above referenced rule change.

Because OMC submitted this claim last week and we have not received a remittance from
Noridian yet, we don’t have a claim number so we are applying a “representative number’ for
reference only as indicated in the Subject line above.

Sincerely,

MWUIM{{/ B L’LCL//LCU\C(-#

Jenniler A. Burkhardt, JD WSBA #27437
General Counsel, CIHRO

Hospral @ tmaging & Surgery ¢ Sleep Disorders ¢ Cancer Care @ Physical Therapy & Rehabilitation ¢ Laboratory @  Cardiac Care
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% o
o

OLYMPIC

",

MIDICAL CINTIER Working together to prouide excellence i bealtly care,

39 Carohne Streer @ Tort Angele, WA 91362 & (360) 417-7000 & www.olympicmedical.org

January 17,2019

Noridian lHealthcare Solutions
Noridian Ji

900 42nd St S

PO Box 6720

largo, NI 58103-6720

Re: See representative Claim #2  as indicated on the attached UB-04 Claim for G0463
procedure - Admit D 1482
Attending NPI 1770843823 David Lewis MD on 1 2/2019

Greetings:

On Nov. 21, 2018, CMS published in the Federal Register a linal rule with comment period
reducing Medicare payment rates for clinic visit services at certain off-campus provider-based
departments (excepted oft-campus PBDs). As explained in comments on the proposed rule (see
83 Fed. Reg. 59,004-15), the payment reduction exceeds the scope of the Sccretary’s statutory
authority. The payment reduction is unlawlul and w/tra vircs because it violates the statutory
requirement that adjustments to payment rates be budget neutral and because it ignores the
statutory distinction between excepted and non-excepted off-campus PBDs. The payment rate
for the claimed services should be $124.72,

Olympic Medicul Center hereby demands the reimbursement lev el which was in effect before the
above relerenced rule change.

Because OMC submitted this claim last week and we have not received a remittance from
Noridian yet, we don’t have a claim number so we are applying a ‘representative number® for
reference only as indicated in the Subject line above.

Sincerely,
Qpuenrf. Nkl ot~

Jennifer A. Burkhardt, JD WSBA #27437
General Counsel, CHRO

Hospital & Imaging & Surgery @ Sleep Disorders @ Cancer Care @ Physical ‘Therapy & Rehabilitation o Laboratory & Ca"ac Care
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v 4

OLYMPIC

MIDICAL CENTIR Woiking tagether to provide excellence in health care.

939 Caroline Streec: @ Port Angeles, VA 98362 & (360) 417-7000 &  www.olympicmedical ory
January 17 2019

Noridian lHealthcare Solutions
Noridian JI

900 42nd St S

PO Box 6720

l-argo. ND 58103-6720

Re: Sece representative Claim 3 as indicated on the attached U B 04 Claim for GO463
procedure - Admit Dx 279891
Attending NP1 1770843823 David L ewis MD on 1 2/2019

Greetings:

On Nov. 21, 2018, CMS published in the [ ederal Register a final rule with comment period
reducing Medicare payment rates for clinic visit services at certain ofl-campus provider-based
departments (excepted off-campus PBDs). \s explained in comments on the proposed rule (see
83 Fed. Reg. 59,004-15). the payment reduction exceeds the scope of the Secretary’s statutory
authority. [he payment reduction is unlaw ful and w/tra vires because it violates the statutory
requirement that adjustments to payment rates be budget neutral and because it ignores the
statutory di tinction between excepted and non-excepted off-campus PBD .. the payment rate
for the claimed services should be 5124.72.

Olympic Medical Center hereby demands the reimbursement level which was in effect before the
above referenced rule change.

Becuause OMC submitted this claim last week and we have not received a remittance from
Noridian yet, we don’t have a claim number so we are applying a ‘represcntative number’ for
reference only as indicated in the Subject line above.

Sincerely,

QhwesigpRpadanc—

Jennifer A. Burkhardt, JD WSBA #27437
General Counsel, CIIRO

Hospiral @ lmaging @ Surgery @ Sleep Disorders ¢ Cancer Care ¢ Physical Therapy & Rehabilitation ¢ Laboratory ¢ Cardiac Care
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Appeals - Noridian Medicare Portal Page 1 of 2

Welcome Sarah Manage Account  Message Center 0 Sign Out

Last Login on 1/28/2019 01:52 PM CST | Failled attempts: 0
Noridian Medicare Portal
& Home @ Contact Us © Help

Ehgibility . Same or R
Claim Remittance . . Prior Provider Provider
or MBI Status Appeals Advices Financials Stmitar Authorizations Audit Enrollment
Lookup OME
Step 1 Step 2 Step 3 Step 4
Redeterminatlary/ Electronic Add Confirmatian i
Reopening Signature Documents
Detalts
. . . - Print Friend!
Reopening/Redetermination-Confirmation endy
Attestation

The request was successfully submitted. Print B copy of this request and save it for your records A full summary of the request will not be offered after teaving this page
Ac ber will g the most accurate inquiry results

Confirmation Number: 1322240211 Benenclary:_

Status: Pending Gender: [l

Submitted: 01/28/2019 ooa:-
Provider/Supplier: CLALLAM COUNTY PUBLIC HOSPITAL Medicare Number: || I
NPI: 1306845557

PTAN: 500072

TIN or SSN: 916001709
Medicare Contract: MEDA

Recelpt Date: 01/10/2019 TCN: 21900300463S04WAA

MS5P Ind: N Status: PAID

Crossover Ind: Y Billed Amount: 128 50

Last Worked Date: Finalized Date: 01/23/2019

Check/EFT #: Provider/Supplier Paid Amount: 69.60
Speclality:

Total Deductible:

Comments:

On November 21, 2018, CMS published in the Federal Register a final rute with comment period reducing Medicare payment rates for clinic visit services at
certain off-campus provider-based departments (excepted off-campus PBDs). As explained in comments on the propased rule (see 83 Federal Register
59,004-15), the payment reduction exceeds the scope of the Secretary's statutory autharity. The payment reduction Is unlawfu! and uitra vires. The payment
reductlon for clinic visit services fumished at excepted off-campus PEDs is unlawful and ultra vires because It violates the statutory requirement that
adjustments to payment rates be budget neutral and because it ignores the statutory distinction between excepted and non-excepted off campus PBDs The
payment rate allowed amount for the claimed services should be $124,79 and we are therefare demanding additional payment of $37 43,

Line from DOS To DOS HCPCS Modifier I Dlagnesis Code Billed Amount

! 2010 20 60463 PO i 128.50 !

https://ww.noridianmedicareportal.com group end-uscr appeals/-/appeals redeterminatio... 1 28 2019
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Appeals - Noridian Medicare Portal

Added Documentation

Document Name Date Submitted View

INITIAL DETERMINATION 01/28/2019 View Document

Cinginal Sesbmission D1/20/2019 View Document
A1 Document

Contact Us | Portal Feedback | Alerts & Matices | System Requirements | Dow/nload Adabe /"—\
Reader

Internal Use Only - Confidential and Restricted 0 S 4 s ey

CPT codes, descriptars arxd other data only are copyrlght 2018 American tdedical Association
{or such other date of publication of CPT). All Rights are Reserved. Applicable FARS/DFARS apply.

Privacy Policy | ©2019 Noridian Healthcare Solutions, LLC

htlps://www.noridianmedicareporlal.com/group/end-uscr/appeals/-/nppeals/redelerminalio...

1 28 2019







Case 1:18-cv-02841-RMC Document 14-6 Filed 02/01/19 Page 1 of 13

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE AMERICAN HOSPITAL ASSOCIATION,
ASSOCIATION OF AMERICAN MEDICAL
COLLEGES, MERCY HEALTH MUSKEGON,
CLALLAM COUNTY PUBLIC HOSPITAL
NO. 2 d b/a/ OLYMPIC MEDICAL CENTER,
and YORK HOSPITAL,

V. Civil Action No. 1:18-cv-2841

)

)

)

)

)

)

)

)
Plaintiffs, )
)

)

)

ALEX M. AZAR ], )
in his official capacity as SECRETARY OF )
HEALTH AND HUMAN SERVICES, )
)

Defendant. )

)

DECLARATION OF KRISTI K. NAGENGAST IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

I, Kristi K. Nagengast, hereby declare and state the following:

1. My name is Kristi K. Nagengast. | am over 21 years of age and competent to
testify to the facts set forth herein. I am an adult citizen of the United States. I reside in
Muskegon, Michigan.

2, The facts set forth in this declaration are based on my personal knowledge and
upon information available to me through the files and records of Mercy Health Muskegon, If
called upon as a witness, I could and would testify to these facts.

3. I am the Vice President of Finance for Mercy Health Muskegon. In this role, I am

responsible for providing financial oversight and leadership to Mercy Health Muskegon. In my
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capacity as Vice President of Finance, | am familiar with the impact that the clinic visit policy at
issue in this lawsuit will have on Mercy Health Muskegon and its operations.

4. Mercy Health Muskegon is a Catholic nonprofit hospital that serves the greater
Muskegon, Michigan area and surrounding communities. It is a teaching hospital, with more
than 4,000 colleagues, and has 19,000 inpatient discharges and approximately 150,000
emergency or urgent care visits each year. Mercy Health Muskegon is a member of the
American Hospital Association.

5. Mercy Health Muskegon has filed this lawsuit (along with its co-plaintiffs)
challenging as ultra vires a payment reduction implemented by the Centers for Medicare &
Medicaid Services (CMS) as part of the calendar year (CY) 2019 Medicare outpatient
prospective payment system (OPPS) final rule (Final Rule).

6. Mercy Health Muskegon operates 27 off-campus PBDs, 25 of which are
“excepted” off-campus PBDs. These include a sleep center, a comprehensive breast high-risk
clinic, specialty clinics (including neurosurgery, cardiology, geriatrics, and gastroenterology
clinics), and a number of primary care facilities capable of providing x-ray, laboratory, and
pharmacy services in the same building. Mercy Health Muskegon furnishes outpatient services
at these excepted off-campus PBDs and will suffer immediate and concrete harm from the
outpatient-services payment reductions set forth in the Final Rule.

7. The ultimate reductions in payments for covered Medicare-funded outpatient
services Mercy Health Muskegon faces will have a significant impact, both economic and non-
economic, on its operations, its patients and the greater community. Mercy Health Muskegon

estimates that the clinic visit policy set forth in the Final Rule will cause it to suffer a $1.8
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million annual loss the first year, and a $3.6 million annual loss in future years. This equates to a
6% reduction in annual operating income the first year and a 12% reduction in future years.

8. Mercy Health Muskegon serves a community with substantial needs, and it does
so while managing a challenging payor mix that is approximately 46% Medicare, 35%
commercial, and 18% Medicaid, at the impacted PBD sites. Reduced payments for services
provided to Medicare covered patients could impact Mercy Health Muskegon's ability to offer
services and fund service lines which are particularly challenging to maintain from a financial
perspective but are critically needed in our community, such as pain management, inpatient
behavioral health, and the Muskegon Community Health Project (Health Project), the
community health and well-being arm of Mercy Health Muskegon. This nationally recognized
program does community-based work such as connecting patients and families to critically
needed health and social support programs that address the social determinants of health such as
housing, transportation, food security and safety. It also focuses on prevention work and
supports the reductions of reoccurring health issues and readmissions for vulnerable patients. In
2019, the Health Project will require more than $3 million in direct investment from Mercy
Health Muskegon in order to continue operating at its current levels.

9. Vacating the clinic visit policy contained in the Final Rule and ensuring that
Medicare payments for outpatient services are made in line with Congress’s intent would help
remedy the harm Mercy Health Muskegon faces from CMS’s unlawful conduct.

10.  On January 22, 2019, Mercy Health Muskegon submitted claims for excepted off-
campus physician clinic visit services covered by the Final Rule to its Medicare Administrative
Contractor. The Medicare Administrative Contractor has not responded to those claims yet.

11.  True and correct copies of these documents are attached as Exhibit A.
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I declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that the foregoing is true and

correct.

Executed thisQ_bday of January 2019.

o PNt /577%»%m~

Kristi K. Nagengast, Vice President, Finance
Mercy Health Muskegon
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Exhibit A
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January 22, 2018

Medicare AMI: WPS PBB

PO Box 8800

Marion, IL 62959-0800

RE: Claim For Services — , Claim #
Tax ID #38-2589966

Dear Provider Services:

On Noyv. 21, 2018, CMS published in the Federal Register a final rule with comment period
reducing Medicare payment rates for clinic visit services at certain off-campus provider-based
departments (excepted off-campus PBDs). As explained in comments on the proposed rule (see 83
Fed. Reg. 59,004-15), the payment reduction exceeds the scope of the Secretary’s statutory
authority. The payment reduction is unlawful and ultra vires because it violates the statutory
requirement that adjustments to payment rates be budget neutral and because it ignores the

statutory distinction between excepted and non-excepted off-campus PBDs, The payment rate for
the cfaimed services should be $456.47, '

Sincerely,

é‘che]le Lohmé, gegional Director, Physician Revenue Cycle

Mercy Health

Cc:  Kristi K, Nagengast, Vice President Finance
Randall M. Smith, General Counsel

General Campus Hackley Campus Lakeshore Campus Mercy Campus
170002k Avenve 1700 CEnton Suee! 225.51ate Sueet 1500 E. Sherman Bovlevard
Mutkegon, Mi49444 Muskegon, M49442 Sheltyy, M1 49455 Muskegon, FA1 49444
231.622.2000 2317263511 2318512188 231.672.2000
8003684125 §00525.4677 2003684128
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& MERCY HEALTH

ORI LSRR P SR PR eSS

January 22, 2018

Medicare AMI: WPS PBB
PO BOX 8800
Marion, IL 62959-0800

RE: Claim For Services - Wi, T Claim 7 Summsssw
Tax ID #38-2580966

Dear Provider Services:

On Nov. 21, 2018, CMS published in the Federal Register a final rule with comment period
reducing Medicare payment rates for clinic visit services at certain off-campus provider-based
departments (excepted off-campus PBDs), As explained in comments on the proposed rule (see 83
Fed. Reg. 59,004-15), the payment reduction exceeds the scope of the Secretary’s statutory
authority. The payment reduction is unlawful and ultra vires because it violates the statutory
requirement that adjustments to payment rates be budget neutral and because it ignores the
statutory distinotion between excepted and non-excepted off-campus PBDs. The payment rate for
the claimed services should be $86.44,

Sincerely,

Michelle Lohma
Mercy Health

egional Director, Physician Revenue Cycle

Ce:  Kristi K. Nagengast, Vice President Finance
Randall M. Smith, General Counsel

General Campus Hackley Campus Lakeshore Campus Mercy Campus

700 0ak Avenue 1700 Cinton Sueet 2285118 Street 1500 €. Sherman Boulevard
Mutkegon, 49444 Wushegen, 145442 Shelby, M1 49485 lduskegon, M1 49444
2316722000 012263511 1318512156 211,672 2000

8003684125 8008254677 £00 3684128
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& MERCY HEAITH

4

e o o e
X W =

vt £t i M i i Bk

January 22, 2018

.

Medicare AMI: WPS PBB
PO Box 8800
Marion, IL 629590800

RE: Claim For Services — YN Inmainmy. Claim # SSSRSSSSNNNN
Tax ID #38-2589966

Dear Provider Services:

On Nov. 21, 2018, CMS published in the Federal Register a final rule with comment period
reducing Medicare payment rates for clinic visit services at certain off-campus provider-based
departments (excepted off-campus PBDs). As explained in comments on the proposed rule (see 83
Fed. Reg, 59,004-15), the payment reduction exceeds the scope of the Secretary’s statutory
authority. The payment reduction is unlawful and ultra vires because it violates the statutory
requirement that adjustments to payment rates be budget neutral and because it ignores the
statutory distinction between excepted and non-excepted off-campus PBDs, The payment rate for
the claimed services should be $86,44,

Sincerely,

Michelle Lo
Mercy Health

, Regional Director, Physician Revenue Cycle

Ce:  Kristi K. Nagengast, Vice President Finance
Randall M. Smith, General Counsel

General Campus Hacklay Campus Lakeshore Campus Mercy Campus

1700 Qak Avenue 1700 CFatan Street 728,510 Street 1500 €. Sherman Boulevard
Muikegon, #Al 49444 Kuskegon, W1 49342 Shelbrz, M1 49485 Muskegon, 11149444
2316722000 231.226351) 23186) 2156 1316702000

£00.368.4125 8008254677 £00.368.4128
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% MERCY HEALTH

January 22, 2018

Humana Gold Plus (Medicare Replacement H)
PO Box 14601
Lexington, KY 40512-4601

RE: Claim For Services — [EIIED Sialism, Clain /AN
Tax ID#38-25899G6

Dear Provider Services:

On Nov. 21, 2018, CMS published in the Federal Register a final rule with comment period
reducing Medicare payment rates for clinic visit services at certain off-campus provider-based
departments (excepted off-campus PBDs). As explained in comments on the proposed rule (see 83
Fed. Reg. 59,004-15), the payment reduction exceeds the scope of the Secretary’s statutory
authority. The payment reduction is unlawful and ulfra vires because it violates the statutory
requirement that adjustments to payment rates be budget neutral and because it ignores the
statutory distinction between excepted and non-excepted off-campus PBDs, The payment rate for
the claimed services should be $110,21.

Sincerely,

Michelle Lohmat; Regional Director, Physician Revenue Cycle
Mercy Health

Ce:  Kuisti X, Nagengast, Vice President Finance
Randall M. Smith, General Counsel

General Campus Hackley Campus Lakeshore Campus Mercy Campus

1700 Oak Avenue 1700 CGinton Street 725.Stale Streel 1500 £ Sherman Boulevard
Muskegon, (I 49444 thuskegon, NI 49442 Shellry, 1149458 Mutkegan, il 49444
231.672.2000 2312263511 211.£61.2156 231.672.2000

8003684125 §00825.4677 600.168.4125
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