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for Qualified and Non-qualified Deferred Compensation Plans; and Changes to
Hospital and Critical Access Hospital Conditions of Participation: Proposed Rule
(Vol. 87, No. 90), May 10, 2022.

Dear Administrator Brooks-LaSure:

On behalf of our nearly 5,000 member hospitals, health systems and other health care
organizations, our clinician partners — including more than 270,000 affiliated
physicians, 2 million nurses and other caregivers — and the 43,000 health care leaders
who belong to our professional membership groups, the American Hospital Association
(AHA) appreciates the opportunity to comment on the Centers for Medicare & Medicaid
Services’ (CMS) hospital inpatient prospective payment system (PPS) proposed rule for
fiscal year (FY) 2023. We are submitting separate comments on the agency’s proposed
changes to the long-term care hospital PPS.

We support a number of the inpatient PPS (IPPS) proposed rule’s provisions,
such as those related to the full-time equivalent cap calculation in the graduate
medical education (GME) program and the cap on area wage index decreases. We
also support several aspects of CMS’s quality-related proposals, including
additional steps to recognize the ongoing impact of the COVID-19 pandemic on
its programs, and important steps to advance health equity.
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At the same time, we have strong concerns about the proposed payment updates,
which, together with the rule’s policy changes, would result in a net decrease in
payments to IPPS hospitals in FY 2023 compared to FY 2022.

In particular, we are deeply concerned about the inadequacy of the proposed
market basket update given the extreme inflationary environment in which we
continue to operate. As such, we strongly urge CMS to utilize its authority to
provide a market basket adjustment to account for the unexpected and persistent
increase in inflation. We also are concerned about the agency’s proposed cuts to
disproportionate share hospital (DSH) payments and the lack of transparency in
the underlying calculations. Additionally, we are concerned about the dramatic
increase in the proposed high-cost outlier threshold. Finally, we have concerns
about several of the agency’s quality-related proposals. A summary of our key
recommendations follows.

IPPS Payment Update

CMS proposes a market basket update of 3.1%, less a productivity adjustment of 0.4
percentage points, plus a documentation and coding adjustment of 0.5 percentage
points, resulting in an update of 3.2%. This update, combined with the FY 2022
payment update hospitals received last year for IPPS, are woefully inadequate and do
not capture the unprecedented inflationary environment hospitals and health systems
are experiencing. Appropriately accounting for recent and future trends in inflationary
pressures and cost increases in the hospital payment update is essential to ensure that
Medicare payments for acute care services accurately reflect the cost of providing
hospital care. Therefore, we urge CMS to use its "special exceptions and
adjustments” authority to make a retrospective adjustment to account for the
difference between the market basket update that was implemented for FY 2022
and what the market basket is currently projected to be for FY 2022. We also urge
the agency to use the same authority to eliminate the productivity cut for FY 2023.

Disproportionate Share Hospital (DSH) Payments

The AHA continues to be concerned about the agency’s lack of transparency with
regard to how it is calculating DSH payments. Specifically, we disagree with the
agency’s estimates of both the inpatient discharge volume for FY 2023 and the
number of uninsured. For instance, signs of volume recovery are emerging and it is
clear that a large increase in the number of the uninsured, not a decrease, will occur as
the public health emergency coverage provisions being to unwind. We ask that CMS
use more recent data and update its estimates of the Medicare DSH amount to
more accurately reflect both discharge volume and the uninsured rate.
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High-cost Outlier Threshold

We appreciate that CMS has taken steps to account for some of the pandemic-related
factors that may have driven an increase in the high-cost outlier threshold. However, we
remain concerned about the dramatic scale of the proposed change — a 39% increase
from the FY 2022 threshold. We ask CMS to examine its methodology more closely
and consider making additional, temporary changes to help mitigate the substantial
increases that are still occurring in the outlier threshold.

Hospital Quality and Value-based Programs

Consistent with hospitals and health systems’ steadfast commitment to advancing
health equity, the AHA is pleased to support the addition of health equity-related
measures to the inpatient quality reporting (IQR) program. At the same time, we offer
several recommendations to ensure the measures are meaningful, feasible, and
accurate and achieve their critically important objectives. This includes providing more
specific implementation guidance on and revising the scoring methodology of the
Hospital Commitment to Equity Measure. We also ask that CMS adopt its proposed
health related social needs screening measures for voluntary reporting for now, and
revisit a date for mandatory reporting after it has assessed the first year of voluntary
reporting.

The AHA also thanks CMS for recognizing the continued disruption posed by the
COVID-19 public health emergency (PHE) on its quality measurement and value
programs, and support CMS’s proposals not to penalize hospitals under the Hospital
Value-Based Purchasing and the Hospital-Acquired Condition Reduction Program for
FY 2023. However, the AHA has significant concerns about several of CMS’s proposed
new quality measures, and urges CMS to reconsider their implementation. In addition,
we object to the heavy-handed proposed use of Conditions of Participation to compel
data reporting for COVID-19 and future PHEs, and instead urge CMS to work with
hospitals to obtain needed data in a more collaborative and sustainable fashion.

We appreciate your consideration of these issues. Our detailed comments are attached.
Please contact me if you have questions or feel free to have a member of your team
contact Shannon Wu, AHA senior associate director for policy, at (202) 626-2963 or
swu@aha.org.

Sincerely,
/sl

Stacey Hughes
Executive Vice President
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The Honorable Chiquita Brooks-LaSure
June 17, 2022
Page 4 of 71

American Hospital Association (AHA)
Detailed Comments on the Inpatient Prospective Payment System (PPS)
Proposed Rule for Fiscal Year (FY) 2023

Table of Contents

IPPS Payment UpPdate .......oouuiiiii et e e e e e e eenens 5
High-Cost Outlier Threshold............coooiiiiiie 11
MS-DRG Relative Weight Setting ..........coooiiiiiiiiiiiiiee 12
Medicare Disproportionate Share Hospital (DSH) Payment.............ccooovriiiiiiiinniinnnns 12
Counting Days Associated With Section 1115 Demonstration Projects in the Medicaid
= T 1o ) o PP 16
Graduate Medical Education (GME)...........oooiiiiiiiiei e 19
Area Wage INdeX (AWI) ... 21
Rural HoSpital PrOVISIONS ......c.ueiie e e 22
Changes to MS-DRG Classifications..............uuiiiiiiiiiieeeeiee e 25
Promoting Interoperability Program............cooooiiiiiii 38
Hospital Readmissions Reduction Program (HRRP)...........oooviiiiiiiiiiiciieeeeeeeeeees 39
Hospital Value-based Purchasing (HVBP) ........oooveiiiiii e 43
Hospital-Acquired Condition (HAC) Reduction Program ..., 45
Hospital Inpatient Quality Reporting (IQR) Program ... 47
Request for Information: Overarching Principles for Measuring Health Care Quality
Disparities across CMS Quality Programs ...........ccoooiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeee 62
Hospital Infectious Disease Data Reporting Condition of Participation for COVID-19 and
Future Public Health Emergencies ... 64
Request for Information: Climate Change and Health Equity ..., 67

Request for Public Comments: IPPS Payment Adjustment for N95 Respirators that are
Wholly Domestically Made ... 69



The Honorable Chiquita Brooks-LaSure
June 17, 2022
Page 5 of 71

IPPS PAYMENT UPDATE

For FY 2023, CMS proposes a market basket update of 3.1%, less a productivity
adjustment of 0.4 percentage points, plus a documentation and coding adjustment of 0.5
percentage points, resulting in an update of 3.2%. This update, as well as the FY 2022
payment update of 2.7%, are woefully inadequate and do not capture the unprecedented
inflationary environment hospitals and health systems are experiencing. This is because
the market basket is a time-lagged estimate that uses historical data to forecast into the
future. When historical data vastly underestimate future inflation, the market basket
becomes inadequate. Similarly, when data incorrectly predict gains in productivity,
the productivity adjustment is substantially overstated. This is essentially what
occurred in the forecasting of the FY 2022 and 2023 market basket and productivity
adjustments. Indeed, recent data’ shows that the market basket for FY 2022 is trending
toward 4.0%, well above the 2.7% CMS actually implemented last year. Additionally, the
latest data from the U.S. Bureau of Labor Statistics actually indicate decreases in
productivity, not gains.? As such, we urge CMS to use its "special exceptions and
adjustments” authority to 1) implement a retrospective adjustment for FY 2023 to
account for the difference between the market basket update that was implemented
for FY 2022 and what the market basket is currently projected to be for FY 2022; and
2) eliminate the productivity cut for FY 2023, as we detail below.

Context of the Inflationary Economy. The current inflationary economy combined with the
COVID-19 crisis has put unprecedented pressure on America’s hospitals and health
systems. Health care providers remain on the front lines fighting this powerful virus, while
at the same time struggling with persistently higher costs and additional downstream
challenges that have emerged as a result of the lasting and durable impacts of high
inflation and the pandemic. We urge CMS to consider the changing health care system
dynamics, including those described below, and their effects on hospitals. Taken
together, these shifts in the health care environment are putting enormous strain on
hospitals and health systems, which will continue in FY 2023 and beyond.

Historic inflation has continued and heightened the severe economic instability that the
pandemic wrought on hospitals and health systems. Specifically, high inflation began to
take hold in the second half of calendar year 2021, with the consumer price index (CPI), a
measure of general inflation, ultimately hitting a 12-month high in May 2022 at 8.6%.3

TIHS Global, Inc.’s (IGI's) forecast of the IPPS market basket increase, which uses historical data through
third quarter 2021 and fourth quarter 2021 forecast. https://www.cms.gov/Research-Statistics-Data-and-
Systems/Statistics-Trends-and-Reports/MedicareProgramRatesStats/MarketBasketData

2 U.S. Bureau of Labor Statistics. (May 5, 2022). Productivity and Costs, First Quarter 2022, Preliminary -
2022 Q01 Results. https://www.bls.gov/news.release/pdf/prod2.pdf.

3 U.S. Bureau of Labor Statistics. (June 10, 2022). Consumer Price Index Summary Results.
https://www.bls.gov/news.release/cpi.nr0.htm; Statista. (June 13, 2022). Monthly 12-month Inflation Rate in
the United States from May 2021 to May 2022. https://www.statista.com/statistics/2734 18/unadjusted-
monthly-inflation-rate-in-the-us/
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Fannie Mae forecasts that inflation will remain elevated through at least the end of 2022,
averaging 5.5% in the fourth quarter of the calendar year.* Because this high rate of
inflation is not projected to abate in the near term, it is critical to account for it when
considering hospital and health system financial stability in FY 2023 and beyond. As
described in a report by FTI Consulting, which is attached to this letter, more recent
inflationary pressures are also likely to work their way into wage expectations, particularly
in industry sectors such as health care where labor is in short supply, thus driving up labor
costs even further.

Indeed, the financial pressures providers are experiencing are massive. Expenses
continue to rise across the board, with hospitals face increasing costs for labor, drugs,
purchased services, personal protective equipment (PPE), and other medical and safety
supplies needed to care for patients. Specifically, an April 2022 report by the AHA
highlights the significant cost growth in hospital expenses across labor, drugs, and
supplies (as shown in the reproduced chart below), as well as the impact that rising
inflation is having on hospital prices. By the end of calendar year 2021, total hospital
expenses per adjusted discharge were up 20.1% compared to pre-pandemic levels in
2019.

Figure #1: Increase in Hospital Expenses
Per Patient from 2019 to 2021
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Source: January 2022 Kaufman Hall National Hospital Flash Report

Appropriately accounting for recent and future trends in inflationary pressures and
cost increases in the hospital payment update is essential to ensure that Medicare
payments for acute care services more accurately reflect the cost of providing
hospital care. Indeed, Medicare only pays 84% of hospital costs on average according to

4 Fannie Mae. April 19, 2022. Inflation Rate Signals Tighter Monetary Policy and Threatens 'Soft Landing'.
https://www.fanniemae.com/research-and-insights/forecast/inflation-rate-signals-tighter-monetary-policy-and-
threatens-soft-landing
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our latest analysis.® In 2020, two-thirds of hospitals received Medicare payments less than
cost and Medicare margins fell to negative 12.6% without COVID relief funds.® Inadequate
payment updates that do not account for inflation will cause this underpayment to be even
more pronounced. Moreover, hospitals’ median change in operating margin dropped
nearly 76% compared to April 2021 and gross operating revenue declined over 50% in the
same time period.” These data reveal the adverse impact of higher costs and a change in
the mix of resources needed to respond to the current environment.

Market Basket. CMS proposes a market basket update of 3.1%, less a productivity
adjustment of 0.4 percentage points, plus a documentation and coding adjustment of 0.5
percentage points, resulting in an update of 3.2% for FY 2023. These estimates were
produced using historical data through the third quarter of calendar year 2021, forecast
into the future. In a steady-state economy with small and stable changes in inflation and
costs, it is possible to predict with some accuracy the anticipated rate of increase in the
cost of goods and services to determine provider reimbursements. The rationale for using
historical data as the basis for a forecast is reasonable in a typical economic environment.
However, we are not in a typical economic environment. The end of calendar year 2021
into calendar year 2022 should not, in any sense, be considered a steady-state
economic environment that is a continuance of past trends. And, as a result, the
market basket updates for FY 2022 and FY 2023 are resulting in woefully inadequate
reimbursements for hospitals and health systems. This is, in large part, because the
market basket is a time-lagged estimate that cannot fully account for unexpected changes
that occur, such as historic inflation and increased labor and supply costs faced by the
healthcare industry beginning in late 2021.

Specifically, for FY 2022 (Oct. 1, 2021 through Oct 1, 2022), CMS finalized a market
basket of 2.7%. To do so, it used estimates from historical data through the first quarter of
calendar year 2021, forecast into the future.® Because this market basket was a forecast of
what was expected to occur, it missed the unexpected trends that actually did occur. For
example, the inflation rate in March 2021 was 2.6%, but by December 2021 it had
skyrocketed to 7%.° Clearly, the FY 2022 market basket was unable to capture the
extraordinarily high inflationary spikes that occurred towards the latter half of calendar year
2021.

5 American Hospital Association (February 2022). Underpayment by Medicare and Medicaid Fact Sheet.
https://www.aha.org/system/files/media/file/2022/02/medicare-medicaid-underpayment-fact-sheet-current.pdf
6 MedPAC. (2022). March 2022 Report to the Congress: Medicare Payment Policy. Chapter 3 — Hospital
inpatient and outpatient services. https://www.medpac.gov/wp-

content/uploads/2022/03/Mar22_MedPAC ReportToCongress_SEC.pdf

7 Kaufman Hall (May 2022). National Hospital Flash Report.
https://www.kaufmanhall.com/sites/default/files/2022-05/KH-NHFR-05-2022-May.pdf

8 86 Fed. Reg. 45214 (August 13, 2021).

9 Statista. (June 13, 2022). Monthly 12-month Inflation Rate in the United States from May 2021 to May
2022. https://www.statista.com/statistics/273418/unadjusted-monthly-inflation-rate-in-the-us/
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The FY 2022 market basket was also unable to capture large increases in labor and wage
costs, which also occurred towards the latter half of calendar year 2021. Indeed, when we
examine preliminary labor costs reported on the Medicare cost report, we find that contract
labor costs increased by 55% and total labor expenses increased by nearly 8% for those
cost reports ending April 2021-December 2021 compared to the year prior (cost reports
ending April 2020—March 2021).'° Indeed, the FY 2022 market basket in the final rule
missed these unexpected turns reflected in the data. Specifically, as more recent data
becomes available beyond those used to forecast the FY 2022 market basket', that
market basket is trending toward 4.0%, well above the 2.7% CMS actually implemented.

In addition to the fact that the market basket, by nature, largely misses unexpected trends,
its construction dulls the impact of any unexpected spikes that occur. For instance, the
market basket uses three price proxies to measure price changes over time — the
Employment Cost Index (ECI), which measures changes in compensation costs; the
Consumer Price Index (CPI), which measures changes in prices paid by consumers; and
the Producer Price Index (PPI), which measures changes in price experienced by
producers. The graph below, reproduced from the FTI Consulting report attached at the
end of this letter, shows the three components that make up the market basket. In
particular, CPI has a significantly steeper upward trend than is reflected in the market
basket for inpatient hospital services. This suggests that when the market basket captures
shocks, it is much more muted than what hospitals and health systems actually experience
in those shocks because it is a time-lagged rolling average estimate. Again, in a steady-
state economy with small and stable changes in inflation and costs, this may be a
reasonable approach. However, in an atypical environment, such as the one we are
currently in, payment updates must adequately account for these dynamic changes.

10 AHA analysis of hospital Medicare cost reports reported to the Healthcare Cost Report Information System
(HCRIS) March 31, 2022 Update.

" IHS Global, Inc.’s (IGI's) forecast of the IPPS market basket increase, which uses historical data through
third quarter 2021 and fourth quarter 2021 forecast. https://www.cms.gov/Research-Statistics-Data-and-
Systems/Statistics-Trends-and-Reports/MedicareProgramRatesStats/MarketBasketData
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Figure 3: Price Index, Cost Index, and CMS Market Basket IP Hospital, Quarterly, Seasonally Adjusted (2012-2022)
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Given these extreme and uncontrollable circumstances occurring in FY 2022, we
strongly urge CMS to use its "special exceptions and adjustments” authority to
implement, for FY 2023, a retrospective adjustment to account for the difference
between the market basket adjustment that was implemented for FY 2022 and what
the market basket is currently projected to be for FY 2022. While this difference is
currently 1.3% (4.0% minus 2.7%, as mentioned above), we ask CMS to use the most
recent data available to calculate this adjustment and implement it in the final rule.

Productivity. Under the Affordable Care Act (ACA), the IPPS payment update is reduced
annually by a productivity factor, which is equal to the 10-year moving average of changes
in the annual economy-wide, private nonfarm business total factor productivity (TFP).'?
This measure was intended to ensure payments more accurately reflect the true cost of
providing patient care. For FY 2023, CMS proposes a productivity cut of 0.4 percentage
points.

The use of the private nonfarm business TFP is meant to capture gains from new
technologies, economies of scale, business acumen, managerial skills and changes in
production. Thus, this measure effectively assumes the hospital sector can mirror
productivity gains across the private nonfarm business sector. However, in an
economy marked by great uncertainty due to inflation, and demand and supply
shocks, this assumption generates significant departures from economic reality.

In fact, CMS itself has acknowledged that hospitals are unable to achieve the
productivity gains assumed by the general economy over the long run. Specifically,

12 Centers for Medicare and Medicaid Services. (February 2016). Hospital Multifactor Productivity: An
Updated Presentation of Two Methodologies. https://www.cms.gov/Research-Statistics-Data-and-
Systems/Statistics-Trends-and-Reports/ReportsTrustFunds/Downloads/ProductivityMemo2016.pdf



https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/ReportsTrustFunds/Downloads/ProductivityMemo2016.pdf
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/ReportsTrustFunds/Downloads/ProductivityMemo2016.pdf

The Honorable Chiquita Brooks-LaSure
June 17, 2022
Page 10 of 71

research indicates that hospitals can only achieve a productivity gain that is one-third of
the gains seen in the private nonfarm business sector.'® Thus, using the private nonfarm
business sector TFP to adjust the market basket exacerbates Medicare underpayments to
hospitals — particularly in a period of record inflation. Indeed, Medicare margins in 2020
were already negative 8.5% when COVID-19 relief funds are accounted for, and negative
12.6% without those funds.

The use of an adjustment that is a 10-year moving average also negates year-to-year
fluctuations. For example, over the last decade, there have been four quarters of
productivity decreases. Two of these quarters occurred during the past 12 months — a 0.4
percent decline in the third quarter of 2021 and a 0.6 percent decline in the first quarter of
2022."® Two productivity declines in the last 12-month period is a material disruptor of the
relatively steady-state increases in private, nonfarm productivity gains. Although the
productivity adjustment uses a 10-year moving average, two quarter declines in 12 months
in this metric is also noteworthy enough that it should be considered when deciding upon
the appropriate productivity adjustment to implement for FY 2023.

In addition, whereas the private nonfarm business economy experienced a rapid increase
in output and productivity gains when communities began emerging from COVID-19
lockdowns in late 2021, the same has not been true for hospital services. Generally,
hospital services have not recovered to pre-pandemic levels,'® and it is highly unlikely that
hospitals have achieved the significant productivity gains incorporated into the proposed
FY 2023 payment update. Specifically, Bureau of Labor Statistics data show that hospital
employment levels have decreased by approximately 100,000 from pre-pandemic levels.!”
Additionally, the combination of employee burnout and fewer available staff have forced
hospitals to heavily rely on contract staff, especially contract nurses. The loss of
established employees and the reliance on contract staffing firms to help address staffing
shortages all echo our members’ experiences related to declines in productivity during the
pandemic, not gains. Indeed, an October 2021 survey conducted by Kaufman Hall found

3 Centers for Medicare and Medicaid Services. (February 2016). Hospital Multifactor Productivity: An
Updated Presentation of Two Methodologies. https://www.cms.gov/Research-Statistics-Data-and-
Systems/Statistics-Trends-and-Reports/ReportsTrustFunds/Downloads/ProductivityMemo2016.pdf

4 MedPAC. (2022). March 2022 Report to the Congress: Medicare Payment Policy. Chapter 3 — Hospitall
inpatient and outpatient services. https://www.medpac.gov/wp-

content/uploads/2022/03/Mar22 MedPAC ReportToCongress SEC.pdf

5 U.S. Bureau of Labor Statistics. (May 5, 2022). Productivity and Costs, First Quarter 2022, Preliminary -
2022 Q01 Results. https://www.bls.gov/news.release/pdf/prod2.pdf,
https://www.bls.gov/opub/ted/2022/nonfarm-business-labor-productivity-down-0-6-percent-from-first-quarter-
2021-to-first-quarter-2022.htm.

6 Kaufman Hall (May 2022). National Hospital Flash Report.
https://www.kaufmanhall.com/sites/default/files/2022-05/KH-NHFR-05-2022-May.pdf

7 American Hospital Association. (April 2022). Massive Growth in Expenses and Rising Inflation Fuel
Continued Financial Challenges for America’s Hospitals and Health Systems.
https://www.aha.org/costsofcaring
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that many hospitals and health system leaders feel the COVID-19 pandemic made it
significantly more difficult for them to improve their performance.'®

The AHA has deep concerns about the proposed productivity cut, given the extreme
and uncontrollable circumstances in which hospitals and health systems are
currently operating. As such, we ask CMS to use its "special exceptions and
adjustments” authority to eliminate the productivity cut for FY 2023. It is clear that
significant uncertainty will continue to persist regarding the direction and magnitude of U.S.
economic performance as inflationary pressures caused by multiple factors (such as fiscal
and monetary policy, supply chain disruptions and the war in Ukraine) continue to affect
productivity. This uncertainty, as well as the continued divergence in hospital productivity
from overall private nonfarm business sector productivity, should be accounted for in the
FY 2023 payment update.

HIGH-COST OUTLIER THRESHOLD

The AHA is concerned about the dramatic scale of the proposed increase in the high-cost
outlier threshold — a 39% increase from the FY 2022 threshold — that would significantly
decrease the number of cases that qualify for an outlier payment. The agency states that its
proposed increase from $30,988 in FY 2022 to $43,214 in FY 2023 seeks to align total FY
2023 outlier payments with its target of 5.1% of total IPPS payments. However, we urge the
agency to explain in more detail the factors driving this significant increase in IPPS high-cost
outlier threshold. The chart below details the dramatic increase in the outlier threshold for FY
2023 compared to the past decade.

Outlier Threshold
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FY 2013-2022 outlier thresholds in the published final rule.

8 Kaufman Hall. (October 18, 2021). 2021 State of Healthcare Performance Improvement Report: COVID
Creates a Challenging Environment. https://www.kaufmanhall.com/insights/research-report/2021-state-
healthcare-performance-improvement-report-covid-creates
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Source: AHA analysis of outlier threshold published in final and proposed rules.

We appreciate that CMS has taken steps to account for some of the pandemic-related
factors that may have driven the increase, but which will likely not continue fully in FY
2023. Specifically, CMS states that the FY 2023 outlier threshold would be even higher at
$58,798, if certain policy adjustments were not applied. However, we ask CMS to examine
its methodology more closely and consider making additional, temporary changes to
help mitigate the substantial increases that are still occurring in the outlier threshold.
Using data from the proposed rule, we find that different assumptions about the impact of
COVID cases in FY 2023 lowers the threshold. As additional data come in for the final rule,
we urge CMS to consider these temporary changes to lower the threshold further. For
example, rather than using a 50/50 blend of COVID-19 and non-COVID-19 cases to
determine the outlier threshold, a blend of 2019 and 2021 data may more accurately reflect
the impact of the pandemic in FY 2023 on the outlier threshold. Another alternative may be to
use the 50/50 blend proposed by CMS to determine the relative weight but to remove
COVID-19 cases to determine payments. These alternatives all acknowledge that COVID-19
cases will have continued effects in FY 2023 but the impact may be dulled compared to
previous years.

MS-DRG RELATIVE WEIGHT SETTING

CMS proposes to use FY 2021 claims and FY 2020 cost report data for FY 2023 rate-
setting purposes. However, anticipating Medicare inpatient hospitalizations for COVID-19
will continue in FY 2023, the agency is proposing several modifications to the usual rate-
setting methodology to account for the continued effects of the pandemic. Specifically,
CMS is proposing modifications to determine the MS-DRG weights for FY 2023 by
averaging the relative weights as calculated with and without COVID-19 cases. For
example, 50% of the relative weight calculation would come from all applicable cases and
50% would come from cases without COVID-19. CMS believes that this approach would
reduce, but not entirely remove, the effect of COVID-19 cases. Additionally, CMS is also
proposing a permanent 10% cap on the reduction in a MS-DRG relative weight for a given
fiscal year, which would be applied in a budget neutral manner. We support the
proposed 10% cap on MS-DRG relative weight decreases but urge CMS to apply this
policy in a non-budget neutral way.

MEDICARE DISPROPORTIONATE SHARE HOSPITAL (DSH) PAYMENT

Under the DSH program, hospitals receive 25% of the Medicare DSH funds they would
have received under the former statutory formula (described as “empirically justified” DSH
payments). The remaining 75% flows into a separate funding pool for DSH hospitals. This
pool is reduced as the percentage of uninsured declines and is distributed based on the
proportion of total uncompensated care each Medicare DSH hospital provides.

Transparency related to DSH calculation. The AHA continues to be concerned about the
agency’s lack of transparency with regard to how CMS and the Office of the Actuary
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(OACT) are calculating DSH payments. This is particularly troubling because Congress
has generally foreclosed subsequent review, making the adequacy and completeness of
notice-and-comment rulemaking that much more important from a constitutional due
process perspective. We highlight below some examples of improvements that should be
made to promote transparency related to the DSH calculation; however, this list is not all-
encompassing, and we urge CMS to provide all additional information required for
stakeholders to replicate and validate this complex calculation.

Factor 1. Factor 1 is the estimate of what total DSH payments would have been under the
former statutory formula. CMS includes in the rule a table explaining the factors it applied
for FYs 2020 through 2023 to estimate Factor 1. In this table, the agency includes a
“Discharges” column that shows the changes in the number of Medicare fee-for-service
inpatient hospital discharges. CMS proposes a decrease of $176 million in Factor 1.

In estimating Factor 1, CMS used a variety of data sources, including historical discharge
numbers. Specifically, the agency states that the “discharge figures for FY 2020 to FY
2023 reflect the actual impact and estimated future impact of the COVID-19 pandemic.” In
this year’s rule, CMS has revised its estimate of FY 2022 discharges substantially
downward; this, combined with its small forecasted growth of 1% in discharges for FY
2023, yielded the proposed decrease in Factor 1. We disagree with these estimates.
While total discharge volume remains low compared to pre-pandemic levels, signs
of volume recovery are emerging and we believe discharges will increase more than
0.7% in FY 2022 and 1% in FY 2023. For example, according to a Kaufman Hall study,
adjusted national patient volume has increased by 18% from February 2022 to March 2022
alone.'® Additionally, surgery volumes continue to increase as patients return after
delaying many non-urgent procedures,?° and adjusted patient volumes are up more than
64% compared to 2020.2" Indeed, our analysis also shows that non-COVID-19 inpatient
hospital discharge volume increased 22% from February to March 2022.2? Although it
appears likely that FY 2022 volumes will remain lower than historic, pre-pandemic levels,
the trends indicate that FY 2022 and 2023 volumes will continue to increase substantially.

CMS is using preliminary claims data to estimate the “Discharges” factor that is used to
arrive at Factor 1 for FY 2023. Therefore, it is critically important that these data be
updated to reflect the latest information available and ensure that hospitals are accurately
paid for their uncompensated care costs. The rule indicates that “OACT intends to use
more recent data that may become available for purposes of projecting the final Factor 1

19 Kaufman Hall (April 2022). National Hospital Flash Report.
https://www.kaufmanhall.com/sites/default/files/2022-04/April-2022-National-Hospital-Flash-Report-2.pdf
20 Kaufman Hall (April 2022). National Hospital Flash Report.
https://www.kaufmanhall.com/sites/default/files/2022-04/April-2022-National-Hospital-Flash-Report-2.pdf
21 Kaufman Hall (May 2022). National Hospital Flash Report.
https://www.kaufmanhall.com/sites/default/files/2022-05/KH-NHFR-05-2022-May.pdf

22 Analysis based on Medicare fee-for-service claims, Centers for Medicare & Medicaid Services, Chronic
Conditions Data Warehouse, https://www2.ccwdata.org/web/quest/home.
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estimates for the FY 2023 IPPS/LTCH PPS final rule.”? Indeed, we urge OACT to
carefully monitor changes in discharge volume and to update its estimate of the
Medicare DSH amount in the final rule to more accurately reflect discharge volume.

We also request that CMS publish a detailed methodology on the calculation of
Factor 1. In fact, we ask that this information be provided to the hospital field in
advance of publication of the final rule and in the inpatient PPS proposed rule each
year going forward. The absence of CMS’s methodology severely limits the AHA’s
ability to comment sufficiently on this issue.

Factor 2. CMS establishes Factor 2 in the calculation of the uncompensated care payment
as 1 minus the percent change in the percent of individuals who are uninsured, determined
by comparing the percent of the individuals who were uninsured in 2013 and the percent of
individuals who were uninsured in the most recent period for which data is available. In the
FY 2022 final rule, CMS determined that the most recent uninsured rate was 9.6%; for FY
2023, CMS proposes that the uninsured rate would decrease to 9.2%. We strongly
disagree with this estimate. Indeed, it is expected that health coverage for millions
of people will end after the PHE expires, as the Medicaid continuous coverage
requirement and the Marketplace enhanced premium tax credits will unwind. As
such, we will see a large increase in the number of the uninsured, not a decrease, in
FY 2023.

To determine FY 2023 uninsured rates, OACT uses projections from the latest National
Health Expenditure Accounts (NHEA) historical data, which accounts for expected
changes in enrollment across several categories of insurance coverage, including
Medicaid. NHEA projects that in 2023, Medicaid enroliment will drop by 2.6 million as
states are expected to trim enrolliments with the assumed end to the PHE.?* However, we
disagree with the magnitude of this estimate. For example, Kaiser Family Foundation finds
that between 5.3 million and 14.2 million people could lose Medicaid coverage following
the end of the PHE.?® This is magnitudes different than the 2.6 million that NHEA
estimates. Similarly, the Urban Institute finds that the longer the PHE lasts, the greater the
potential number of people that will lose Medicaid coverage. It estimates that 15.8 million
people will lose Medicaid if the PHE expires after the third quarter of 2022.26 This is over
six times higher than NHEA'’s estimate. While some people who lose Medicaid coverage

23 87 Fed. Reg. 28383 (May 10, 2022).

24 Centers for Medicare and Medicaid Services. National Health Expenditure Projections 2021 — 2030.
https://www.cms.gov/files/document/nhe-projections-forecast-summary.pdf

25 Kaiser Family Foundation. (May 10, 2022). KFF Analysts Find that Between 5.3 Million and 14.2 Million
People Could Lose Medicaid Coverage Following the End of the Public Health Emergency and Continuous
Enrollment Requirement. https://www.kff.org/medicaid/press-release/kff-analysts-find-that-between-5-3-
million-and-14-2-million-people-could-lose-medicaid-coverage-following-the-end-of-the-public-health-
emergency-and-continuous-enroliment-requirement-with-an-unknown/

26 Urban Institute. (March 2022). What Will Happen to Medicaid Enrollees’ Health Coverage after the Public
Health Emergency? https://www.urban.org/sites/default/files/2022-03/what-will-happen-to-medicaid-
enrollees-health-coverage-after-the-public-health-emergency 1 1.pdf
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may be eligible for other subsidized health insurance coverage, many people losing
coverage become uninsured. For example, the Urban Institute estimates that only one
third of adults who would lose Medicaid at the end of the PHE would be eligible for
Marketplace subsidies. CMS has stated that it may consider the use of more recent
data to estimate the uninsured rate and, given these trends, we urge the agency to
do so. This would yield figures that more accurately reflect changes in health
insurance coverage and losses.

Use of Worksheet S-10 Data. CMS proposes to utilize the average of audited FY 2018 and
audited FY 2019 data to determine the distribution of uncompensated care payments in FY
2023. Additionally, CMS is proposing to use three years of audited data to determine
uncompensated care payments beginning in FY 2024. Specifically, the agency proposes to
use the three-year average of the uncompensated care data from the three most recent
fiscal years for which audited data are available.

The AHA has a longstanding position supporting the use of audited S-10 data in
order to promote accuracy and consistency. We continue to believe that audited
data and, by extension, ongoing refinements to the audit process, result in data that
are more appropriate for use in Medicare DSH payments. We, therefore, support the
use of FY 2018 and 2019 S-10 data to determine each Medicare DSH hospital’s share
of uncompensated care in FY 2023.

Additionally, we appreciate and support CMS’s proposal to use more than one year
of data to determine uncompensated care payments, which would address concerns
from stakeholders regarding substantial year-to-year fluctuations in uncompensated
care payments. As we have commented previously, utilizing a single year of S-10 data
may increase the potential for anomalies and instability in uncompensated care payments
— especially when hospitals experience unforeseen circumstances such as a pandemic.

Interim Uncompensated Care Payments. In making DSH payments, CMS calculates an
interim amount per discharge for each DSH hospital, based on the hospital’s estimated
DSH total uncompensated care payment (UCP) divided by the hospital’s most recently
available three-year average number of discharges. For FY 2023, CMS is proposing to
exclude FY 2020 data and instead use FY 2018, 2019, and 2021 data to calculate a three-
year average. We urge CMS to utilize data it normally would have used — FY 2019,
2020 and 2021 — to determine the interim UCP per discharge. Using FY 2018 data
would inflate the discharge volume too high. While volume recovery is occurring,
achieving discharge volume to pre-pandemic levels may not be possible with the
continued impacts of the PHE in FY 2023.

Puerto Rico, Indian Health Service (IHS) and Tribal Hospitals. Previously, CMS has used a
low-income patient proxy, rather than Worksheet S-10 data, to determine the share of
uncompensated care provided by Puerto Rico, IHS and Tribal hospitals. For FY 2023,
CMS is proposing to discontinue the use of the low-income insured days proxy for these
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hospitals and to instead use the same data as for other hospitals. However, CMS
recognizes that the proposal to discontinue the use of the low-income insured days proxy
and to rely solely on Worksheet S-10 data could result in significant financial disruptions
for these hospitals. Therefore, it also proposes to establish a new supplemental payment
for Puerto Rico, IHS and Tribal hospitals under its exceptions and adjustments authority
beginning in FY 2023. We support these proposals.

We also support the following DSH proposals:

¢ Newly Merged Hospitals. CMS proposes to continue its policy that interim
uncompensated care payments for newly merged hospitals would be based only on
the data available at the time of the development of the final rule for the surviving
hospital’s CMS Certification Number (CCN). For FY 2023, this would be the FY
2018 and FY 2019 cost reports for the surviving hospital’s CCN. Per the policy
described above, CMS would then determine the final DSH payment for the newly
merged hospital based on the FY 2023 during cost report settlement.

e “New Hospitals.” CMS proposes to continue its policy for “new hospitals” finalized in
FY 2020. Specifically, for those hospitals with a CCN established on or after Oct. 1,
2019, the hospital’'s Medicare Administrative Contractor (MAC) would make a final
determination concerning whether the hospital is eligible to receive Medicare DSH
payments at cost report settlement based on its FY 2023 cost report.

COUNTING DAYS ASSOCIATED WITH SECTION 1115 DEMONSTRATION PROJECTS
IN THE MEDICAID FRACTION

The AHA opposes CMS’s proposal to limit the inclusion of patient days for patients
who are regarded as eligible for Medicaid benefits under a Section 1115
demonstration project for purposes of the Medicare DSH calculation. The agency
has chosen to renew its FY 2022 proposal to exclude the counting of days of patients
associated with uncompensated care pools from the Medicaid fraction of the Medicare
DSH patient percentage. In addition, the agency proposes to modify its previous
recommendation to limit the counting of premium assistance patient days to only days of
patients that purchased health insurance that provides essential health benefits (EHB)
equal to 90% of the cost of health insurance. CMS bases both of these proposed changes
on its interpretation of the Medicare statute as it relates to what types of 1115
demonstration project patients days count for purposes of the Medicaid fraction. However,
the agency’s interpretation is contrary to unambiguous statutory language.

States have long relied on the authority of Social Security Act Section 1115(a) to enable
more individuals to receive Medicaid benefits without satisfying all statutory Medicaid
requirements. To ensure these benefit opportunities, states can request Secretary of
Health and Human Services’ (HHS) approval to waive certain statutory Medicaid
requirements for demonstration projects that will promote the objectives of the Medicaid
program. Because a component of the Medicare DSH patient percentage includes
Medicaid patient days (i.e., the Medicaid fraction), questions have been raised over the
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years about whether patients provided medical services through a Medicaid 1115
demonstration project could be included in the Medicaid fraction of the Medicare DSH
patient percentage. And, Congress answered those questions in 2005 through a provision
of the Deficit Reduction Act:

‘In determining [the Medicaid fraction,] the number of the hospital’'s patient
days for such period which consist of patients who (for such days) were eligible
for medical assistance under a State plan approved under [Medicaid], the
Secretary may, to the extent and for the period the Secretary determines
appropriate, include patient days of patients not so eligible but who are
regarded as such because they receive benefits under a demonstration project
approved under title XI.”%”

A plain reading of the statutory phrase “...include patient days of patients not so eligible
but who are regarded as such because they receive benefits under a demonstration
project approved under title XI,” suggests that Congress intended that patients receiving
benefits under a Medicaid 1115 demonstration be counted in the Medicaid fraction.

This reading is supported by opinions from several federal courts.?® For example, in
Forrest General Hospital v. Azar, the United States Court of Appeals for the Fifth Circuit
held: “The governing provisions unambiguously require HHS to include such patient days.
By excluding instead of including, HHS committed a fraction infraction—and flouted the
law’s plain language.”?® It explained: “Once the Secretary authorizes a demonstration
project, no take-backs. The statutory discretion isn't discretion to exclude populations that
the Secretary has already authorized and approved for a given period; it's discretion to
authorize the inclusion of those populations in the first place.”*°

CMS'’s current proposal flouts the plain language of the law. The agency proposes to only
include those patient days in the Medicare DSH calculation where the patients “receive
health insurance through a section 1115 demonstration itself or purchase such insurance
with the use of premium assistance provided by a section 1115 demonstration” and state
expenditures are matched by Title 19 Medicaid funds.3! CMS justifies these proposals
based on its belief that statute does not grant the Secretary such authority to count days of
patients who are “not so eligible but who are regarded as such.” It explains:

“We do not believe that the DRA gave the Secretary blanket authority to count
in the Medicaid fraction any patient who is in any way related to a section 1115
demonstration. Rather, our authority under section 1886(d)(5)(F)(vi) of the Act

27 Deficit Reduction Act 2005 PUBLIC LAW 109-171, Sec. 5002

28 HealthAlliance Hosps., Inc. v. Azar, 346 F. Supp. 3d 43 (D.D.C. 2018); Forrest General Hospital v. Azar,
926 F.3d 221 (5th Cir. 2019); Bethesda Health, Inc. v. Azar, 980 F.3d 121 (D.C. Cir. 2020).

29 Forrest General Hospital v. Azar, 926 F.3d 221 (5th Cir. 2019) (emphasis added).

30 [d.

3187 Fed. Reg. 28699, 28400 (Mary 10, 2022)
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remains limited to including the days of expansion groups—those for whom a
state seeks Federal Medicaid matching funds in order to provide health
insurance to individuals through a demonstration that is comparable to
Medicaid state plan benefits—that is, patients who “are regarded as” eligible
for medical assistance under a State plan approved under title XIX.”32

But this reading cannot be squared with the text of the statute. As the Fifth Circuit
explained: "The statute means that patients who aren't actually Medicaid-eligible still count
towards the Medicaid fraction's numerator if they're considered or accounted to be capable
of receiving a demonstration project's helpful or useful effects by reason of a
demonstration project's authority. There's only one plausible way to read this."33

Despite the unambiguous language of the statute, CMS argues that it will exercise its
purported discretion in interpreting the statute to include only those patient days for
purposes of the Medicaid fraction for patients that purchased health insurance providing
EHBs equal to 90%o0f the cost of health insurance. The proposed rule explains that EHBs
are benefits established by Medicaid regulation for the Alternative Benefit Plan3* and this
new threshold test is more consistent with benefits provided individuals eligible under
Medicaid state plans. The agency acknowledges that the proposal in the FY 2023 IPPS
regulation differs from the FY 2022 version and is based on public comment (the
substance of which the agency does not elucidate). The agency further states that in
creating this new threshold test for premium assistance programs they rely on the statute’s
‘regarded as eligible” language.

But, again, Forrest General and other decisions hold otherwise. The Secretary cannot
exclude patient days attributable to 1115 demonstration projects for purposes of the
Medicare DSH patient percentage once the Secretary approved the same demonstration
project for purposes of the Medicaid program. The agency’s artificial add-on of the EHB
standard for purposes of counting patient days — what the Fifth Circuit might colorfully call
a “take-back”3® — has no basis in the text of the statute. And no matter how much the
agency wishes its novel policy is the one Congress enacted, it was not. CMS therefore has
no power to “tailor” legislation to bureaucratic policy goals by rewriting unambiguous
statutory terms.36

Finally, CMS’ proposal is fatally flawed because it fails to consider the impact of policy on
hospitals. It states that it cannot estimate the impact because it does not have information

32 87 Fed. Reg. 28400 (Mary 10, 2022).

33 Forrest General Hospital v. Azar, 926 F.3d 221 (5th Cir. 2019); see also Bethesda Health, Inc. v. Azar, 980
F.3d 121 (D.C. Cir. 2020) (“the demonstration project enabled the patient to receive inpatient services,
regardless whether the project gave the patient a right to these services or allowed the patient to enroll in an
insurance plan that provided the services”).

34 42 CFR part 440, subpart C

35 Forrest General Hospital v. Azar, 926 F.3d 221.

36 Util. Air Regulatory Grp. v. EPA, 573 U.S. 302, 325 (2014).
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on 1115 demonstration days by hospital.3” But in reality, the impacts would be devastating
to many states. For example, “Florida can receive up to $1.5 billion in funding for its
uncompensated care pool every year ..., and Texas can receive up to $3.87 billion.”*® On
June 8™, CMS notified the state of Texas that it has agreed to increase the
uncompensated care pool to $4.51 billion.3° Even absent precise information on
demonstration days, it is safe to presume that hundreds of millions of dollars of funding for
hospitals in these two states alone — and thus hundreds of millions of dollars of care — is
at risk. In addition, the agency bases its policy changes on the federal fiscal year and not
according to a hospital’s cost reporting year, making such changes administratively
challenging for hospitals. And lastly, the agency overlooks another consequence of its
actions and that is on 340B hospitals whose eligibility is dependent on meeting the various
Medicaid DSH patient percentages prescribe in federal law. 340B hospitals in 1115
demonstration project states would pay the added penalty of potentially losing their access
to drug discounts that allow these very hospitals to stretch the funding they have available
to meet the needs of their patients in vulnerable communities.*® The loss of access to drug
discounts provided by the 340B program will only put added pressure on these hospitals
as they continue to struggle through the COVID-19 PHE. CMS should not move forward
with these proposed policy changes.

GRADUATE MEDICAL EDUCATION (GME)

Medicare direct GME funding is critical to educating the physician workforce and
sustaining access to care. Yet, current funding is insufficient and limitations on the number
of residents for which each teaching hospital is eligible to receive GME reimbursement are
a maijor barrier to reducing the nation’s significant physician shortage. CMS proposes
several modifications that would affect Medicare direct GME payments to teaching
hospitals.

Direct GME Payment (DGME) — Adjusted Weighted Full-Time Equivalent (FTE) Count
Calculation. CMS provides payments to teaching hospitals for the direct costs of approved
GME programs. In part, Medicare direct GME payments are determined using the number
of FTE residents, while certain weighting factors are applied to adjust this count of FTE
residents. For example, residents are counted at 1.0 FTE for their initial residency periods
(IRP), or the minimum number of training years for board eligibility, and at 0.5 FTEs when
outside their IRP. Under the law, for the direct GME payment, for cost reporting periods
beginning on or after October 1, 1997, a hospital’s weighted FTE count of residents may
not exceed the hospital’s unweighted FTE count in 1996 (known as the FTE cap). Thus,
CMS established a method to bring each teaching hospital’s weighted FTE count within its
unweighted FTE cap.

37 87 Fed. Reg. 28400 (Mary 10, 2022).

38 Goldman, Maya. Modern Healthcare. (May 12, 2022).
https://www.modernhealthcare.com/medicare/wonky-medicare-proposal-worrying-safety-net-hospitals
39 June 8, 2022 letter from Lisa Marunyez, CMS Director, Division of System Reform Demonstrations to
Stephanie Stephens, Texas State Medicaid Director

40 H. Rep. 102-384 (Il), 102d Cong., at 12 (1992).
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However, a U.S. District Court ruling held that CMS’s proportional reduction method
improperly modified the weighting factors statutorily assigned to residents and fellows
when the weighted FTE count exceeded the FTE cap. Specifically, it was found that the
CMS method effectively reduced the weighting factors below the statutorily mandated
weights.

Accordingly, CMS proposes specific revisions to Worksheet E-4, line 9 on the cost report
(for the periods beginning on or after October 1, 2001) to address situations for applying
the FTE cap when a hospital’s weighted FTE count is greater than its FTE cap. If a
teaching hospital’'s weighted FTE count is greater than its FTE cap then its payment for
DGME will be based on its FTE cap. If a teaching hospital’s weighted FTE count is at or
below the FTE cap then its DGME payment will be based on the weighted FTE count. We
support these proposals, which ensure that CMS would preserve the statutorily
mandated weighting factors for all hospitals.*!

41 While the AHA wholeheartedly supports the policy proposals here, it questions whether it is necessary or
appropriate to use retroactive rulemaking to accomplish those important policy goals. Historically, CMS has
made policy changes to comport with clear statutory standards without claiming the need to invoke
retroactive rulemaking. See generally Letter from Stephanie A. Webster, Ropes & Gray, to Chiquita Brooks-
LaSure, Administrator, Centers for Medicare and Medicaid Services, Re: Comment on Proposed Rule,
CMS-1771-P (June 9, 2022). To take just one example, in December 2020, without any rulemaking, CMS
instructed Medicare contractors to restore Part C GME funding to affected hospitals that CMS had improperly
reduced going back nearly two decades, and applied the change not only to hospital cost years under
appeal, but more broadly to “each and every” affected cost year that was within the reopening window at the
time. See CMS Pub. 100-20, Transmittal No. 10520 (Dec. 14, 2020).

This approach is particularly appropriate where, as here, CMS will be acquiescing to an adverse court
decision. Again, CMS has routinely not sought retroactive rulemaking in these circumstances. For instance,
CMS entered into a settlement agreement with affected hospitals following a decision against the agency
regarding the treatment of Section 1115 waiver days in the DSH calculation. See HealthAlliance Hospitals,
Inc. v. Azar, 346 F. Supp. 3d 43 (D.D.C. 2018); see also Clerk’s Orders Granting Extensions To
Accommodate Pending Mediation, dated March 26, 2019, April 18, 2019, and June 13, 2019, HealthAlliance
Hosps., Inc. v. Azar, No. 18-5372 (D.C. Cir.); Joint Stipulation of Dismissal dated August 29, 2019,
HealthAlliance Hosps., No. 18-5372 (D.C. Cir.).

In fact, the existence of a binding adverse court decision — which CMS notably chose not to appeal —
undermines one of the agency’s stated rationale for why it is permitted to engage in retroactive rulemaking
under 42 U.S.C. § 1395hh(e)(1)(A) (“failure to apply the change retroactively would be contrary to the public
interest”). Here, CMS claims that a retroactive rule is in the public interest “because it will permit interested
stakeholders to comment on the proposed approach and allow the agency to have the benefit of those
comments in the development of a final rule.” 87 Fed. Reg. at 28,411. But there is no need for public
comment where a court decision requires the agency to comply with the statute and act in a particular way.
Put another way, no public comment would allow the agency to act otherwise given the binding effect of the
district court decision.

Taken together, expanding the statutory exception to the general bar against retroactive rulemaking as
proposed 1) implicitly contradicts the decision in Milton S. Hershey Medical Center, et al. v. Becerra, No. 19-
2680, 2021 WL 1966572, (D.D.C. May 17, 2021), appeal dismissed, No. 21-5169, 2021 WL 4057675 (D.C.
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Medicare GME Affiliation within Certain Rural Track Program (RTPs). CMS is proposing,
for the first time, to allow hospitals that established an ACGME 1-2 family medicine
program prior to October 1, 2022, to create Rural Track Medicare GME Affiliation
Agreements. These affiliation agreements would allow hospitals to share FTE caps for
agreed upon academic years and provide flexibility to hospitals to match resident rotation
schedules where needed. We support this proposal and encourage CMS to engage in
future rulemaking that will allow any rural track program, not just those in family
medicine, that were established prior to October 1, 2022 to also engage in affiliation
agreements following the conclusion of the cap-building period.

AREA WAGE INDEX (AWI)

Permanent Cap on Wage Index Decreases. In the FY 2020 final rule, CMS adopted a
transitional policy that placed a 5% cap on any decrease in a hospital’s wage index due to
the combined effects of policy changes in FY 2020. In FY 2021, CMS again adopted a 5%
cap on any decrease in a hospital’s final wage index due to its adoption of updates from
Office of Management and Budget (OMB) bulletin 18-04. Given the PHE, CMS continued
the policy in FY 2022 but it only applied to hospitals that were affected by the OMB
bulletin.

For FY 2023, CMS now is proposing to permanently adopt a 5% cap on all wage index
decreases each year, regardless of the reason, in a budget neutral manner. The AHA
appreciates CMS’ recognition that significant year-to-year changes in the wage
index can occur due to external factors beyond a hospital’s control. This proposed
policy would increase the predictability of IPPS payments for hospitals and we are
pleased the agency would make it permanent, as we urged last year. That said, we
continue to urge CMS to apply this policy in a non-budget neutral way.

Low-wage Hospital Policy. CMS previously finalized a policy to increase wage index
values for low-wage hospitals, beginning in FY 2020 and effective for at least four years.
As such, CMS proposes to continue this policy in FY 2023. Specifically, for hospitals with a
wage index value below the 25th percentile, the agency would continue to increase the
hospital’s wage index by half the difference between the otherwise applicable wage index
value for that hospital and the 25th percentile wage index value for all hospitals. The
agency proposes to continue to make this policy budget neutral by adjusting the national
standardized amount for all hospitals.

As we have stated previously, hospitals have repeatedly expressed concern that the wage
index is greatly flawed in many respects, including its accuracy, volatility, circularity and
substantial reclassifications and exceptions. Members of Congress and Medicare officials
also have voiced concerns with the present system. To date, a consensus solution to the

Cir. Aug. 23, 2021), and 2) is unnecessary because CMS can achieve the same laudable policy ends in a
variety of other ways.
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wage index’s shortcomings has yet to be developed. The AHA appreciates CMS’
recognition of the wage index’s shortcomings and supports continuing to improve
the wage index values for low-wage hospitals. However, we maintain that budget
neutrality is not a requirement of the statute that provides CMS the authority to
implement this policy.

In addition to statutory permissibility, the AHA continues to believe there is strong policy
rationale for making the low-wage hospital policy non-budget neutral. As we have
previously stated, Medicare consistently reimburses IPPS hospitals less than the cost of
care. For example, the Medicare Payment Advisory Commission (MedPAC) found that
hospitals’ aggregate Medicare margins were negative 8.5% in 2020, even including
COVID-19 relief funds. Aggregate Medicare margins excluding these relief funds were a
staggering negative 12.6%. Unfortunately, these figures are a continuance of a
longstanding trend of substantially negative Medicare margins.*?> Taken together, these
observations strongly suggest that there is a need to add funds into the system, such as by
implementing this policy in a non-budget-neutral manner.

Wage index increases for low-wage hospitals provide these facilities with sorely
needed funds that will begin to address chronic Medicare underfunding. However,
CMS is not bound by statute to make such increases budget neutral; indeed,
reducing the standardized amount for all PPS hospitals intensifies historical
Medicare underpayment. As such, the AHA urges CMS to implement the low-wage
hospital policy in a non-budget neutral manner.

Rural Floor Calculation. Per statute, the area wage index value of any urban hospital may
not be less than the area wage index applicable to hospitals located in rural areas in the
same state — this is known as the “rural floor” policy. CMS proposes to continue to
exclude the wage data of urban hospitals that reclassify to rural areas when calculating the
rural floor. We support this proposal.

Imputed Rural Floor Calculation. As required by law, CMS proposes to continue the
reinstatement of its minimum area wage index for hospitals in all-urban states, known as
an “imputed rural floor” for FY 2023. This policy applies to states that have no rural
hospitals or no rural areas to set a rural floor wage index for those states. Also as required
by law, CMS proposes apply this policy in a non-budget-neutral manner. We support this
proposal.

RURAL HOSPITAL PROVISIONS

The rule discusses several proposals with specific impact on rural hospitals.

42 MedPAC. (2022). March 2022 Report to the Congress: Medicare Payment Policy. Chapter 3 — Hospital
inpatient and outpatient services. https://www.medpac.gov/wp-
content/uploads/2022/03/Mar22 MedPAC ReportToCongress SEC.pdf
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Low-volume Adjustment Program. Section 406 of the Medicare Modernization Act (MMA)
created a payment adjustment under the IPPS to account for the higher costs per-case of
low-volume hospitals. Several laws have since provided for enhanced low-volume
adjustment payments. However, beginning in FY 2023, the low-volume hospital qualifying
criteria and adjustment will revert to MMA requirements. The AHA supports
Congressional action on H.R.1887/S.4009, which extend the enhanced low-volume
adjustment for FY 2023 and beyond so that hospitals can continue to qualify for and
be paid under the current enhanced method.

In the meantime, CMS proposes that a low-volume hospital would be defined as one that
is located more than 25 road miles from another subsection (d) hospital and has fewer
than 800 total discharges. In addition, it proposes the same payment adjustment that was
effective from FY 2005 through 2011. Specifically, the agency would apply a 25% low-
volume adjustment to all qualifying hospitals with less than 200 discharges, but hospitals
with between 200 and 799 discharges would not receive any adjustment. The agency
states that this method is most consistent with the statutory requirement to provide relief to
low-volume hospitals where empirical evidence shows higher incremental costs are
associated with low numbers of total discharges. The AHA is concerned that CMS is
ignoring congressional intent and denying a group of hospitals — those with 200 to
799 discharges — access to this critical payment adjustment. Therefore, we urge
CMS to apply the 25% payment adjustment to all hospitals with fewer than 800 total
discharges, as is specified under the law. That is, we urge CMS to apply the 25%
payment adjustment not only to hospitals with less than 200 discharges, but also to
hospitals with 200 to 799 discharges. This would extend the adjustment to
approximately 136 additional rural hospitals. Two thirds of these hospitals have payment-
to-cost ratios that are less than one.*® These small and isolated hospitals desperately need
this additional support to cover the cost of caring for their patients.

The intent of the low-volume adjustment program is to support low-volume and isolated
hospitals that lacked economies of scale and thus have higher standardized costs per
stay. CMS’s proposal to only extend the benefits of this program to hospitals with less than
200 discharges would severely undermine the financial stability of rural providers at a time
when substantial additional funding, not less, is needed to bolster care in these
communities. For example, while approximately 600 hospitals currently are eligible for the
low-volume adjustment under the enhanced criteria, only 24 hospitals would receive the
adjustment under CMS’s proposal in FY 2023. Thus, if CMS’s proposal were to go into

43 AHA analysis of the Medicare Provider Analysis and Review (MedPAR) File, December 2021 Update; FY
2021 Inpatient PPS Final Rule with Correction Notice Impact File; FY 2023 Inpatient PPS Proposed Rule
Impact File and Oher Public Use Files; CMS Provider Specific File (PSF), April 2022 Update; Medicare
Hospital Cost Reports (CMS-2552-10), Healthcare Cost Report Information System (HCRIS), March 31,
2022 Update. Costs and payments were estimated for FY 2021. Costs were estimated using covered
charges in MedPAR and the operating and capital cost-to-charge ratios in the FY 2021 inpatient PPS impact
file. For purposes of modeling FY 2021 payments used to calculate the payment-to-cost ratios, we assume
payments do not contain low-volume adjustments and add-ons (20% MS-DRG, New COVID-19 treatment
add-on payments, or Medicare-dependent hospital add-on), but would contain sequestration.
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effect, it would mean that nearly all rural hospitals currently eligible for the adjustment
would lose it, cutting nearly $428 million in critical funding from rural health care. Further,
this cut would occur at a time when rural hospitals face unprecedented challenges as a
result of the COVID-19 pandemic. We urge CMS to support policies that help rural
communities maintain their access to care. As such, it should utilize its authority to
make low-volume payment adjustments to rural hospitals to the fullest extent of the
law.

Medicare Dependent Hospital (MDH) Program. Under current law, the MDH program is set
to expire Sept. 30, 2022. Providers under the MDH program serve rural Americans and are
more dependent on Medicare revenue because of the high percentage of Medicare
beneficiaries who live in rural areas. Additionally, rural residents on average tend to be
older, have lower incomes and suffer from higher rates of chronic iliness. This greater
dependence on Medicare may make certain rural hospitals more financially vulnerable to
prospective payment. The AHA supports making the MDH program permanent
through H.R.1887/S.4009. Additionally, we also support the additional base year that
hospitals may choose for calculating MDH payments to provide more flexibility for
these hospitals to provide care for their patients.

In the proposed rule, CMS reiterated its policy that allows MDHSs to apply for Sole
Community Hospital (SCH) status and be paid as such under certain conditions, following
the expiration of the MDH program. Hospitals wishing to apply for SCH status must apply
at least 30 days before the end of the MDH program, or by September 1, 2022, in order for
SCH status to be effective upon expiration of the MDH program. The AHA supports this

policy.

However, the possibility remains that Congress may extend the MDH program
retroactively, after it expires on October 1, 2022. To account for this distinct possibility, we
ask that CMS provide hospitals with the ability to, in turn, rescind their new SCH status
retroactively and reinstate their MDH status in a seamless manner, if a retroactive
extension to the MDH program is made. Such an allowance would be extremely helpful for
these hospitals, which are facing an unreasonably uncertain future of Medicare inpatient
payments.

Hospitals Applying for Rural Referral Center (RRC) Status. One way in which a hospital
can qualify for RRC status is based on a combination of discharge volume and case-mix
criteria, in comparison to other providers in the hospital’s region. CMS proposes to use FY
2021 data to calculate case-mix criteria and FY 2020 cost report data to calculate
discharge volume. We support this proposal.

Sole Community Hospitals. CMS has discretion to require Medicare Administrative

Contractors (MACs) to issue interim settlements for volume decrease adjustments (VDA)
for Sole Community Hospitals. Many Sole Community Hospitals experienced substantial
volume declines during the pandemic and will be eligible for VDA adjustments. However,
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some MACs are pointing to CMS guidance stating MACs have discretion on issuing interim
VDA adjustments. Getting these dollars to rural providers sooner, rather than waiting until
final cost report settlement three to four years later, will help with workforce and inflation
challenges. We urge CMS to support policies that can help rural providers during
this unprecedented time.

CHANGES TO MS-DRG CLASSIFICATIONS

In general, the AHA supports CMS’ proposed changes contained within the MS-DRG
classifications. These proposed changes seem reasonable given the data, the ICD-
10-CM/PCS codes, and information provided, with the exceptions noted below.

FY 2023 MS-DRG Updates. CMS uses the criteria established in FY 2008 (72 FR 47169)
to determine if the creation of a new complication or comorbidity (CC) or major
complication or comorbidity (MCC) subgroup within a base MS-DRG is warranted. In the
FY 2021 IPPS/LTCH PPS final rule (85 FR 58448), CMS finalized the proposal to expand
existing criteria to create a new CC or MCC subgroup within a base MS—-DRG. Specifically,
CMS finalized the expansion of the criteria to include the non-CC subgroup for a three-way
severity level split. CMS believed that this would better reflect resource stratification and
promote stability in the relative weights by avoiding low volume counts for the non-CC level
MS-DRGs.

CMS’ analysis applying the non-CC subgroup criteria to all FY 2021 MS-DRGs split into
three severity levels found that, for FY 2022, it would have deleted 96 MS-DRGs (32 MS-
DRGs x 3 severity levels = 96) and created 58 new MS-DRGs. These updates would have
also involved a redistribution of cases, which would have impacted the relative rates and
thus the payment rates.

We appreciate CMS’ recognition of the burden hospitals continue to bear because of the
PHE and we agree with CMS with regards to the impact of implementing these MS-DRG
changes. We also agree with CMS’ ultimate decision to delay the application of the non-
CC subgroup criteria for FY 2022.

For the FY 2023 IPPS/LTCH PPS proposed rule, CMS’ MS-DRG analysis was based on
ICD-10 claims data from the September 2021 update of the FY 2021 MedPAR file, which
contains hospital bills received from Oct. 1, 2020, through Sept. 30, 2021, for discharges
occurring through Sept. 30, 2021. CMS’ analysis of applying the non-CC subgroup criteria
to the FY 2023 MS-DRGs split into three severity levels would delete 123 MS-DRGs and
create 75 new MS-DRGs. These updates would also involve a redistribution of cases,
which would impact the relative weights, and, thus, the payment rates proposed for
particular types of cases.

We again appreciate CMS’ recognition of the ongoing PHE and the
acknowledgement of the concerns around the impact of implementing this volume
of MS-DRG changes at this time. We strongly agree with CMS’ proposal to delay the
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application of the non-CC subgroup criteria to existing MS-DRGs to maintain more
stability in the current MS-DRG structure. Specifically, we agree with CMS’ proposal
to maintain the current structure of the 41 MS-DRGs that currently have a three-way
severity level split (total of 123 MS-DRGs) that would otherwise be subject to these
criteria for FY 2023.

In response to CMS’ comment that it intends to address the application of the non-
CC subgroup criteria to existing MS-DRGs with a three-way severity level split in
future rulemaking, we continue to urge CMS to delay the change due to the lack of
data transparency and operational considerations listed below.

We respectfully recommend CMS consider the following timeline:

e Publish the data on the proposed weights and volume of cases affected in the
FY 2023 final rule or the FY 2024 proposed rule if it is not possible to include in
the FY 2023 final rule.

e Comparing the FY 2022 and FY 2023 proposals regarding the deletion change
from 96 t0123 MS-DRGs and the change from 58 to 75 new MS-DRGs,
consider that the data may be too dynamic to implement this type of change.

e Typically, CMS has required two years of good data to reassign MS-DRGs for
new codes. The AHA believes CMS should also consider 1-2 years of good
data be available for analysis prior to implementing a change of this degree.
For example, consider a run out period through the end of FY 2024 for the
MedPAR file to use for a FY 2026 rule. Allowing hospitals 1-2 years for stable
data to analyze the implications of the changes to their own patient population
and case mix would provide the opportunity for more meaningful and useful
public comment specific to these proposed changes.

Data Transparency Issues. Hospitals have not had the opportunity or the possibility to
closely analyze the operational or financial impact of the proposed change due to the lack
of data transparency. Neither the FY 2021 final rule, the FY 2022 proposed or final rule,
nor the FY 2023 proposed rule provided the specific data required for such an analysis.
For example, the data needed would include anticipated redistribution of cases, volumes
by MS-DRG that supports the current FY 2023 proposal to reduce the 123 MS-DRGs
(especially since there are some MS-DRGs that are moving to single tiers), and proposed
relative weights.

There were several more MS-DRG changes proposed in the FY 2023 proposed rule
compared to the FY 2022 proposed rule. For example, the MS-DRGs proposed for
deletion went from 96 to 123, while the proposed new MS-DRGs went from 58 to 75. In

Table 6P.1c - List of the 96 MS-DRGs that would be subject to deletion and list of 58 new MS-DRGs that would be proposed for creation for FY 2022

List of 96 MS-DRGs List of 58 MS-DRGs

MS-DRG Description MS-DRG Description
N83 Acute Myocardial Infarction Expired with MCC XXX Acute Myocardial Infarction Expired
M8 Acute Myocardial Infarction Expired with CC
N85 Acute Myocardial Infarction Expired without CC/MCC
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comparing the FY 2023 tables to FY 2022, some of the MS-DRGs on the deleted list this
FY were not on the deleted list last FY. Additionally, there are new proposed MS-DRGs
this FY that were proposed for deletion last FY. It did not appear there was any
explanation as to why these changes in proposals occurred. For illustration purposes
referencing table 6P.1c, MS-DRGs 283-285 were on list for deletion for FY 2022 and not
on the list for deletion FY 2023.

Additionally, for MS-DRGs 411-413, these are on the list for deletion for FY 2023.
However, these are the same MS-DRGs in which CMS is also asking for comment on
related to re-structuring of these MS-DRGs, along with MS-DRGs 417-419, by Oct. 20,
2022, as noted in the FY 2023 proposed rule.

Table 6P.1b - List of the 123 MS-DRGs that would be subject to deletion and list of 75 new MS-DRGs that would be proposed for creation for FY 2023

List of 123 MS-DRGs List of 75 MS-DRGs

MS-DRG Description MS-DRG
411 Cholecystectomy with C.D.E. with MCC XXX Cholecystectomy with C.D.E.
412 Cholecystectomy with C.D.E. with CC
413 Cholecystectomy with C.D.E. without CC/MCC

Description

We respectfully request that CMS consider obtaining data from different databases
where more of those volumes could potentially be realized. For example, the below
Obstetric MS-DRGs were listed in table 6P.1b as being subject to deletion, flattening
these to 1 MS-DRG in each of these categories. We urge CMS to consider using
Medicaid and/or State databases to obtain volumes for the Obstetric related MS-
DRGs. The Medicare database often portrays low volumes for these MS-DRGs since
they are not indicative of the typical Medicare population. Having the insight from
other databases may better inform decision making related to deletion of MS-DRGs,
particularly Obstetric MS-DRGs. Additionally, we request that CMS consider the
potential impact from the maternal health quality initiatives, maternity hospital
designation as well as the FY 2023 CMS solicitation for comments for conditions
represented by low volumes within MS-DRG Structure.

Table 6P.1b - List of the 123 MS-DRGs that would be subject to deletion and list of 75 new MS-DRGs that would be proposed for creation for FY 2023

List of 123 MS-DRGs List of 75 MS-DRGs

MS-DRG Description MS-DRG
783 Cesarean Section with Sterilization with MCC XXX
784 Cesarean Section with Sterilization with CC
785 Cesarean Section with Sterilization without CC/MCC

Description
Cesarean Section with Sterilization

"796 'Vaginal Delivery with Sterilization and/or D&C with MCC XXX
"797 Vaginal Delivery with Sterilization and/or D&C with CC
"798 Vaginal Delivery with Sterilization and/or D&C without CC/MCC

Vaginal Delivery with Sterilization and/or D&C

817 Other Antepartum Diagnoses with O.R. Procedures with MCC XXX
"318 Other Antepartum Diagnoses with O.R. Procedures with CC
"819 Other Antepartum Diagnoses with O.R. Procedures without CC/MCC

Other Antepartum Diagnoses with O.R. Procedures

831 Other Antepartum Diagnoses without O.R. Procedures with MCC XXX
832 Other Antepartum Diagnoses without O.R. Procedures with CC
833 Other Antepartum Diagnoses without O.R. Procedures without CC/MCC

Other Antepartum Diagnoses without O.R. Procedures

The above noted examples are just a few supporting reasons for the data that is needed
that includes the anticipated redistribution of cases and volumes by MS-DRG related to the
proposal to delete the currently proposed FY 2023 123 MS-DRGs.
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Without this crucial information, hospitals cannot analyze the potential payment rates and
how they will affect their case mix, their annual budgets, specific bottom lines and future
projections.

Operational and Financial Impact Considerations. To re-state from previous comments, the
impact on community hospitals could be significant as their case mix may be more
significantly affected because they do not perform as many of the more complex surgeries.
For such hospitals, significant changes in the MS-DRG structure could result in large
financial losses if the MS-DRG redistribution is across all MS-DRGs rather than within
related MS-DRG clusters. We urge CMS to perform additional analysis for the explanatory
power of predicting resource use. The change in the case mix index could potentially
adversely affect the ability of some hospitals to participate in academic programs or attract
medical residents.

As an additional unintended consequence consideration, commercial payers and Medicare
Advantage programs may rely on the MS-DRG groupings to calculate payment or
negotiate annual contracts. Without the ability to perform a detailed financial analysis,
hospitals will be unable, or at a disadvantage, when renegotiating such MS-DRG based
managed care contracts.

Pre-MDC: MS-DRG 018 Chimeric Antigen Receptor (CAR) T-cell and Other
Immunotherapies. We acknowledge that there were no requests or proposals for new
procedure codes to describe the administration of a CAR T-cell or another type of gene or
cellular therapy discussed at the September 14-15, 2021, ICD-10 Coordination and
Maintenance Committee meeting. For the March 8-9, 2022, ICD-10 Coordination and
Maintenance Committee meeting, there were topics on the agenda that included proposals
for new procedure codes to describe the administration of a CAR T-cell or another type of
gene or cellular therapy product.

We acknowledge that CMS noted that the diagnosis and procedure code proposals that
are presented at the March meeting for an October 1 implementation (upcoming FY) are
not finalized in time to include in Table 6A. — New Diagnosis Codes and Table 6B. — New
Procedure Codes in association with the proposed rule, as noted in prior rulemaking, and
that CMS uses the established process to examine the MS-DRG assignment for the
predecessor codes to determine the most appropriate MS—DRG assignment.

We appreciate CMS’ recognition that the predecessor code and MS-DRG assignment
most closely associated with the new procedure code, in the absence of claims data, is
considered with other factors that may be relevant to the MS—DRG assignment, including
the severity of illness, treatment difficulty, complexity of service and the resources utilized
in the diagnosis or treatment of the condition. We appreciate CMS’ continued
consideration when determining the MS-DRG assignment and resulting reimbursement of
CAR T-cell technology, including recommendations to ensure that reimbursement
adequately reflects both patient care and product costs.
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MDC 7 Hepatobiliary System and Pancreas. CMS stated in the FY 2023 IPPS proposed
rule an opportunity to further refine the below MS-DRGs. CMS’ intent for this refinement
would be to reflect cases where only a laparoscopic cholecystectomy is performed without
a common bile duct exploration procedure, and, to determine if severity levels are also
supported according to existing criteria.

e 411-413; (Cholecystectomy with C.D.E. with MCC, with CC, and without CC/MCC,
respectively)

e 414-416 (Cholecystectomy Except by Laparoscope without C.D.E. with MCC, with
CC and without CC/MCC, respectively)

e 417-419 (Laparoscopic Cholecystectomy without C.D.E with MCC, with CC and
without CC/MCC respectively)

We acknowledge that CMS is requesting feedback on alternative recommendations or
options to further refine these MS-DRGs. Additionally, we acknowledge that CMS also
stated that additional analysis would be performed for consideration in future rulemaking.

We look forward to the opportunity to review and provide comment on the additional
analysis that CMS completes. The insight gained from this analysis will better
inform comment development should the analysis develop into a future proposal.

Operating Room (O.R.) and Non-O.R. Issues. In the FY 2020 IPPS/LTCH PPS proposed
rule, CMS announced that given the long period of time that has elapsed since the original
O.R. (extensive and non-extensive) and non-O.R. designations were established,
incremental changes that have occurred to these O.R. and non-O.R. procedure code lists,
and changes in the way inpatient care is delivered, CMS planned to conduct a
comprehensive, systematic review of the ICD-10-PCS procedure codes. CMS noted that
this will be a multi-year project during which they will also review the process for
determining when a procedure is considered an O.R. procedure.

We continue to acknowledge O.R. and non-O.R. designation determinations are a
substantial undertaking that may significantly restructure many MS-DRGs. In this FY 2023
IPPS Proposed Rule, CMS noted that in consideration of the ongoing PHE, they continue
to believe it may be appropriate to allow additional time for the claims data to stabilize prior
to selecting the timeframe to analyze for this review. Additional time was also stated as
necessary as CMS continues to develop their process and methodology. We agree with
CMS on the decision to allow for additional time for the claims data to stabilize prior
to selecting the timeframe to evaluate for this review. We look forward to CMS
providing more detail on this analysis and the advanced notice for comment in
future rulemaking regarding the proposed methodology for conducting this review.

Comprehensive CC/MCC Analysis. In the FY 2018 IPPS final rule, CMS provided public
notice of their plans to conduct a comprehensive review of the CC and MCC lists for FY
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2019. For FY 2020, CMS proposed but did not finalize a change in the severity level
designation for 1,492 ICD-10-CM diagnosis codes.

For FY 2021, CMS finalized nine guiding principles that, when applied, could assist in
determining whether the presence of the specified secondary diagnosis would lead to
increased hospital resource use in most instances. CMS plans to use a combination of
mathematical analysis of claims data and the application of these guiding principles, to
continue a comprehensive CC/MCC analysis and present the findings in future rulemaking.

In the FY 2022 IPPS/LTCH PPS proposed rule (86 FR 25175 through 25180), as another
interval step in the comprehensive review of the severity designations of ICD-10-CM
diagnosis codes, CMS requested public comments on a potential change to the severity
level designations for “unspecified” ICD-10-CM diagnosis codes that they were considering
adopting for FY 2022. Specifically, CMS noted they were considering changing the severity
level designation of “unspecified” diagnosis codes to a non-CC where there are other
codes available in that code subcategory that further specify the anatomic site.

As summarized in the FY 2022 IPPS/LTCH PPS final rule, many commenters expressed
concern with the potential severity level designation changes overall and recommended
that CMS delay any possible change to the designation of these codes to give hospitals
and their physicians time to prepare. After consideration of the public comments CMS
received, for FY 2022, CMS ultimately decided to maintain the severity level designation of
the “unspecified” diagnosis codes currently designated as a CC or MCC where there are
other codes available in that code subcategory that further specify the anatomic site.
However, instead for FY 2022, CMS finalized a new Medicare Code Editor (MCE) code
edit for “unspecified” diagnoses effective with discharges on or after April 1, 2022.

In the current FY 2022 proposed rule, CMS acknowledged this new edit was just recently
effective beginning with discharges on and after April 1, 2022. Therefore, its clinical
advisors believed it would not be appropriate to propose to change the designation of any
ICD-10-CM diagnosis codes, including the unspecified codes that are subject to the
“‘unspecified code” edit, as the comprehensive CC/MCC analysis continues thereby
allowing stakeholders the time to adjust to this edit. CMS stated that it continues to solicit
feedback regarding the nine guiding principles, as well as other ways they can incorporate
meaningful indicators of clinical severity.

We appreciate and agree with CMS’ decision not to propose any further changes to
the designation of any ICD-10-CM diagnosis codes, including the unspecified codes,
at this time. With the new MCE recently implemented April 1, 2022, we urge CMS to
allow 1-2 full years of data availability before proposing any additional changes.
Having 1-2 full years of data will afford more meaningful analysis in future
rulemaking considerations as part of the Comprehensive CC/MCC Analysis.
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Request for Information on Social Determinants of Health Diagnosis (SDOH) Codes. For
this FY 2023 IPPS/LTCH PPS proposed rule, we acknowledge that CMS is soliciting public
comment on how the reporting of diagnosis codes in categories Z55-Z65 may improve the
ability to recognize severity of illness, complexity of iliness, and/or utilization of resources
under the MS-DRGs. Additionally, we recognize that CMS also is interested in receiving
feedback on how it might foster the documentation and reporting of the diagnosis codes
describing social and economic circumstances. The intent is to reflect each health care
encounter more accurately, and, to improve the reliability and validity of the coded data in
support of efforts to advance health equity.

As noted, there are 96 ICD-10-CM diagnosis codes describing SDOH in categories Z55-
Z65 (Persons with potential health hazards related to socioeconomic and psychosocial
circumstances). These codes describe a range of issues related to education and literacy,
employment, housing, ability to obtain adequate amounts of food or safe drinking water,
and occupational exposure to toxic agents, dust, or radiation and other aspects as
applicable. CMS acknowledges in this proposed rule that Section 1.B.14 of the FY 2022
ICD-10-CM Official Guidelines for Coding and Reporting was updated, effective October 1,
2021. This updated guidance provided clarification of the term “clinician” in reporting codes
related to SDOH and clarified the documentation that can be utilized to assign SDOH
codes when documented in the official medical record.

As CMS notes, reporting SDOH Z codes on inpatient claims data could enhance quality
improvement and that more routine collection of these codes could impact and enhance
coordination of care activities across all points of contact. CMS also noted that reporting of
these codes may also better determine the resource utilization for treating patients
experiencing these circumstances. In turn, this data could help inform whether a change to
the severity designation of these codes would be clinically warranted as the
Comprehensive CC/MCC Analysis continues through CMS assessment.

We appreciate CMS acknowledging in this rule some of the main concerns previously
shared by stakeholders as to the reasons why there may not be ideal documentation and
reporting of these specific codes. Some of these, as presented in this rule include:

e Z codes are not required to be reported by inpatient hospitals and generally do not
affect MS-DRG assignment. If reported, they are typically voluntarily reported.

e Many of the circumstances captured through SDOH Z codes are dependent on the
willingness of patients to discuss and provide information related to these
conditions/circumstances, making it difficult to reliably document.

e Providers also expressed concern regarding considerable time pressures and lack
of access to comprehensive care and coordination teams that may be better
equipped to address SDOH.

In this FY2023 IPPS proposed rule, CMS seeks comment specifically on the questions
outlined below. We have provided comment on each of these aspects to follow:
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How the reporting of certain Z codes — and if so, which Z codes — may improve its
ability to recognize severity of iliness, complexity of iliness, and utilization of
resources under the MS-DRGs?

It is important to reflect on CMS’ comments in this FY 2023 rule that prior to FY 2022,
homelessness was one of the more frequently reported codes that describe social
determinants of health. CMS also reviewed the data on the impact on resource use for
diagnosis code Z59.0 (Homelessness) when reported as a secondary diagnosis.

In the FY 2020 IPPS/LTCH PPS proposed rule (84 FR 19243 through 19244), as part
of CMS’ proposal to change the severity level designations for 1,492 ICD-10-CM
diagnosis codes, CMS proposed to change the severity level designation of code Z259.0
(Homelessness) from a non-CC to a CC. CMS stated that because the C1 value (C1 =
1.5964) in the table was generally close to 2, the data suggested that when reported as
a secondary diagnosis, the resources involved in caring for a patient experiencing
homelessness supported increasing the severity level from a non-CC to a CC. In the
FY 2020 IPPS/LTCH PPS proposed rule, CMS also stated their clinical advisors
reviewed the data and believed the resources involved in caring for these patients are
more aligned with a CC.

As reflected in the data, the data supports that homelessness in general is more
commonly captured as per ICD-10-CM code assignment, and, that resources involved
in caring for those patients are more aligned with a CC. We respectfully ask that CMS
revisit the Z code category for homelessness (Z259.0) to consider the CC designation
for this code category. Currently, only 25 diagnoses are captured on the 837i claim
(UBO04 electronic claim form) due to space. All conditions and diagnoses that represent
a CC, MCC, Hierarchical Condition Category (HCC), Hospital Acquired Conditions
(HAC), etc. are captured in the MS-DRG logic prior to ICD-10-CM diagnosis codes that
do not have any type of designation.

Whether CMS should require the reporting of certain Z codes — and if so, which
ones — to be reported on hospital inpatient claims to strengthen data analysis?

Prior to any type of requirement to report certain Z codes, we respectfully request that
CMS consider the following: ICD-10-CM Official Guidelines for Coding and Reporting
changes and AHA Coding Clinic for ICD-10-CM and ICD-10-PCS have been published,
as well as new ICD-10-CM codes created, that have helped provide direction on the
application of these codes. As noted earlier in this section, the recent coding guideline
update to Section 1.B.14 of the FY 2022 ICD-10-CM Official Guidelines effective
October 1, 2021, now allows for documentation of these conditions to be provided by
other healthcare professionals, not only the patient’s provider. Although we would not
currently support the “requirement” to report these codes for reasons stated, we
would support CMS’ consideration to provide additional education to health care
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teams. This education could be focused on the Official Coding Guideline that now
allows source documentation for SDOH codes to be based on non-provider
documentation and may help promote and encourage the reporting of the SDOH
codes.

We acknowledge the continued work of the Gravity Project where definitions for some
of the SDOH Z codes have been collaboratively developed. However, we are not aware
of any nationally accepted and published “definitions” for the diagnoses and conditions
represented by the SDOH Z codes. Without nationally accepted definitions, it could
present challenges to encourage, and especially require, the consistent capture of
these codes across all health care systems. Additionally, without such standard
definitions, variances in medical record documentation and reporting of these codes
could result. We recommend that CMS consider collaborating with applicable
sources to develop standard, nationally accepted definitions that could promote
more consistent application and data capture of the SDOH Z codes.

As stated previously in this section, the institutional claim forms are limited in data fields
and currently can only capture 25 ICD-10-CM diagnoses on the 837i (electronic claim)
and 19 ICD-10-CM diagnoses on the paper claim form. We recommend that CMS
consider reprioritizing the MS-DRG logic to help ensure capture of these
diagnoses on the claim when reported. All conditions and diagnoses that represent
a CC, MCC, HCC, HAC, etc. are captured in the MS-DRG logic prior to ICD-10-CM
diagnosis codes that do not have any type of designation. There are likely many
instances where insufficient data fields on the institutional claim form could be an issue,
especially for those more complex care patients where many diagnoses and conditions
are reported on the claim.

We acknowledge that CMS has included health equity as a high priority and topic in
many aspects of the FY 2023 IPPS proposed rule. We encourage CMS to continue
considering an approach for health equity data capture that encompasses a
combination of eMeasures, abstracted measures, ICD-10-CM SDOH Z codes and
other avenues as applicable, supporting where this data would be most meaningfully
and appropriately captured.

We respectfully ask that CMS consider the potential impact that ICD-10-CM
SDOH Z codes may have, or have potential to lead to, reportable patient safety
indicator (PSI) or HAC conditions due to the complexity/severity of the cases
involved. We recommend that CMS consider a study to determine potential
impact to cases when there is an ICD-10-CM Z code for homelessness captured
along with a HAC diagnosis such as decubitus. This outcome of the study may
provide insight to help assess whether or not any of the SDOH codes meet exclusion
criteria.

There have been instances reported by some of our stakeholders that payers are
denying claims with a Z code for homelessness in conjunction with a physical address
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also reported on the institutional claim form. While the provided address may be for

mail only, a family member’s address or even a false address, we encourage CMS’

consideration in providing specific direction to the MACs regarding claim rejection or
denial in these instances.

The additional provider burden and potential benefits of documenting and reporting
of certain Z codes, including potential benefits to beneficiaries.

From a burden perspective, as we noted previously in this section, institutional claim
forms are limited in data fields and are limited to 25 ICD-10-CM diagnoses on the 837i
(electronic claim) and 19 ICD-10-CM diagnoses on the paper claim form. Instances
where this data is collected on a claim may create re-work by the hospital coding and
billing teams. For example, if there are ICD-10-CM SDOH Z codes that are not listed in
one of the 25 positions due to the volume of codes reported on specific claims, this
could create manual re-work to ensure that the SDOH codes are included on the claim
for reporting purposes. For this reason, and as we stated previously, we recommend
that CMS consider re-prioritizing the MS-DRG logic to help ensure capture of
these diagnoses on the claim when reported.

From a potential benefits perspective of reporting SDOH related data, we again
acknowledge and agree with CMS’ comments that reporting SDOH Z codes on
inpatient claims data could enhance quality improvement, enhance coordination of care
activities across all points of contact and may also better determine the resource
utilization for treating patients experiencing these circumstances.

Whether codes in category Z59 (Homelessness) have been underreported and if so,
why? CMS is interested in hearing the perspectives of large urban hospitals, rural
hospitals, and other hospital types in regard to their experience. CMS also seeks
comments on how factors such as hospital size and type might impact a hospital’s
ability to develop standardized consistent protocols to better screen, document, and
report homelessness.

It is possible that codes in the SDOH Z code category, including 259, are being
underreported. Some of the main driving factors, but not limited to, likely contributing to
underreporting are due to reasons provided previously in this section and are noted
below. Although it could vary, these factors would likely apply regardless of hospital
size and type. Additionally, CMS may want to consider requesting data on how often
insufficient data fields are a major driving factor in a reason for underreporting, i.e., any
of the SDOH Z codes not making it on the institutional claim form.

e Lack of standard, nationally accepted definitions for the diagnoses and conditions
represented by the SDOH Z codes;
e Insufficient data fields on the institutional claim forms;
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e Delay in adoption, delay in health care team education, and/or not enough time has
elapsed to be realized in the data that reflects the Oct. 1, 2021, coding guidance
change noted above.

Possible Mechanisms to Address Rare Diseases and Conditions Represented by Low
Volumes within the MS—DRG Structure. We acknowledge that within this FY 2023 IPPS
proposed rule, CMS requests comments related to aspects that could assist with policy
development to reduce health disparities. As part of that effort, CMS requests comments to
explore possible mechanisms through which they can address rare diseases and
conditions that are represented by low volumes in their claims data.

CMS stated that as discussed in prior rulemaking, the MS-DRGs are a classification
system intended to group together diagnoses and procedures with similar clinical
characteristics and utilization of resources. CMS also acknowledges that rare diseases
and conditions that are represented by low volumes pose a unique challenge to this
methodology as these conditions by definition affect small subsets of the population. For
these reasons, CMS noted the challenge to identify other potential existing MS-DRGs or
creating new MS-DRGs for rare conditions represented by low data volumes.

CMS seeks to identify sufficiently large sets of claims data with a resource/cost similarity
and clinical similarity in developing diagnostic-related groups rather than smaller subsets.
CMS stated concerns with basing MS-DRG reclassification decisions on small numbers of
cases, indicating it could lead to complexities in establishing the relative payment weights
for the MS-DRGs because several expensive cases could impact the overall relative
payment weight.

Based on internal review and interpretation as well as input from external stakeholders, we
viewed this as potentially two separate aspects to address, i.e., rare diseases vs.
conditions represented by low volumes. Both of which could have different and unique
challenges and solutions. Conditions with low volumes may represent an opportunity to
obtain data that could be outside of the MedPAR data. While the rare diseases category
may have another database; however, by nature of being in the rare disease category,
rare diseases may also be low in volume.

We acknowledge the impact that rare disease and low volume data can have on the MS-
DRG classification system. Recognizing that there is the potential to dilute the core
population when attempting to adjust for low volumes or rare disease, we
recommend that CMS consider exploring databases that are outside of the
traditional databases used to obtain claims data for inclusion in data analysis.

In terms of low volume MS-DRGs within the Medicare claims data, accessing other
databases that represent MDC 14 and MDC 15 (Obstetrical and Newborns) as a start
could provide additional insight. Potential databases to consider could include Healthcare
Cost and Utilization Project (H-CUP), state databases, etc. The information from these
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additional databases used along with the MedPAR data could potentially provide valuable
data for MS-DRG development within MDCs 14 and 15.

Although the rare disease category presents a similar challenge in terms of low volume,
these conditions may or may not have additional databases to consider unless there are
specific registries where this data could be obtained. However, rare diseases and
conditions often present an additional challenge in that they typically involve long term
symptom assessment with extensive diagnostic and therapeutic work up prior to
establishing a definitive diagnosis and care plan. We suggest a couple of potential options
for consideration:

e Explore the potential of creating a process that is similar to cost outliers for rare
diagnosis outliers;

e Explore the potential of creating a process or methodology similar to add-on
payments for new services and technologies (NTAP) for rare diseases.

Proposed Use of National Drug Codes (NDCs) to Identify Cases Involving Use of
Therapeutic Agents Approved for New Technology Add-on Payment. We acknowledge
that CMS is proposing to use NDCs to identify cases involving the use of therapeutic
agents approved for new technology add-on payment. In this FY 2023 proposed rule, CMS
noted that they anticipate that this proposal would reduce work for hospital coding
professionals in becoming familiar with newly created ICD-10-PCS Section X codes to
describe the administration of therapeutic agents and in searching for these codes within
the documentation and within the classification in what may be non-intuitive locations.
CMS also stated that this proposal would address concerns regarding the creation of
duplicative codes within the ICD-10-PCS procedure coding system to describe the
administration of therapeutic agents, which would also reduce the need for vendors to
incorporate additional procedure codes into their coding products; for educators to provide
training on these codes; and for programmers to maintain codes that may be seldom
reported on inpatient claims but for the purposes of the new technology add-on payment in
their databases. It would also reduce efforts associated with determining the disposition of
procedure codes describing therapeutic agents that have reached the end of their three-
year new technology add-on payment timeframe.

CMS noted additionally in this proposed rule that they also believe that NDCs are a viable
alternative to Section X codes for the administration of the new technology add-on
payment for therapeutic agents. CMS indicated that their understanding is that inpatient
hospital staff are familiar with using NDCs and are familiar with having previously utilized
NDCs to administer the new technology add-on payment, i.e., FY 2013 IPPS/LTCH PPS
final rule regarding DIFICID® and the FY 2019 IPPS/LTCH PPS final rule regarding
VABOMERE®.

We acknowledge that CMS is proposing a transitional period for FY 2023 to allow for
adequate time to implement this regular usage of NDCs with the new technology add-on
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payment for health care providers and hospital coding professionals. During this
transitional period, CMS stated they would utilize NDCs to identify the administration of
therapeutic agents for new technology add-on payment purposes. However, CMS would
also utilize ICD-10-PCS Section X codes, including codes newly created for FY 2023, for
therapeutic agents during the FY 2023 new technology add-on payment application cycle.
Beginning with the FY 2024 new technology add on payment application cycle, CMS
proposes to utilize only NDCs to identify claims involving the administration of therapeutic
agents approved for the new technology add-on payment, except for claims involving
therapeutic agents that are not assigned an NDC by the Food and Drug Administration
(FDA) (for example, blood, blood products, etc.) and are approved for the new technology
add-on payment.

We appreciate the rationale CMS presented regarding the proposal for the use of NDC
numbers to identify new technology add-on payments for claims involving the
administration of therapeutic agents. We also acknowledge that CMS has continued to
receive comments from stakeholders, including the AHA and representatives from hospital
associations, software vendors, professional societies, and coding professionals, opposing
the continued creation of new ICD-10-PCS (for example, Section X) procedure codes for
the purpose of administering the new technology add-on payment for drugs and biologics,
especially when new codes were created, but the NTAP was not. Specifically, public
comments from the ICD-10 Coordination and Maintenance Committee Meetings have
stated that the ICD-10-PCS classification system was not intended to represent unique
drugs/ therapeutic agents and is not an appropriate code set for this purpose.

Given that these discussions and comments shared have occurred over time historically
and systems and technologies have evolved, it is important to provide insight on current
items of consideration that have been brought to our attention from external stakeholders
regarding this proposal. We specifically provide the following, as shared from some of our
stakeholders, for CMS to consider regarding this proposal:

o Complexity of Information Transfer. Drug manufacturers include the 10-digit NDC
number format on the drug product package and/or in the barcode. The 5010
HIPAA transaction standard states that the “11-digit NDC number format is used for
billing on the claim.” The conversion from 10 to 11 digits can be complex and NDC
numbers have three segments. Converting NDCs from a 10-digit to an 11-digit
format requires placing the zero in the correct location based on the 10-digit format.

o For a 10-digit NDC in the 4-4-2 format, a “0” would need to be added in the
1st position.

o For a 10-digit NDC in the 5-3-2 format, a “0” would need to be added in the
6th position.

o For a 10-digit NDC in the 5-4-1 format, a “0” would need to be added in the
10th position.
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Complexities in converting the 10-to-11-digit NDCs appear to make the use of the
NDC number for new technology add-on payment challenging. Since a zero can be
a valid digit in the NDC, this could potentially lead to confusion when trying to
reconstitute the NDC back to its FDA standard. Example: 12345-0678-09 (11 digits)
could be 12345-678-09 or 12345-0678-9 depending on the configuration required.

e Multiple NDC Numbers for One Drug Product Dose. If multiple NDCs are
applicable and used due to different drug strengths being administered, would all
NDC numbers need to be reported on the claim? If so, this could present
operational and reporting challenges for NTAP capture on the institutional claim
form.

e Form locator 43 (FL43) on the institutional claim form may not be unique to
only the NDC number. The proposed usage of this field appears that it would not
be allowed under existing rules for that field. FL43 allows for the reporting of NDC
codes for the purpose of Medicaid drug rebates, but not for the NTAP purpose.

PROMOTING INTEROPERABILITY PROGRAM

In the proposed rule, CMS has laid out a vision for continuing to advance the use of
information technology in health care such that in the future, communication and sharing of
relevant patient information among those providers caring for an individual is easy
because all of it can be transferred among providers electronically while still protecting
patient confidentiality. CMS has offered up provisions that it believes would promote
interoperability by aligning all providers around the Trusted Exchange Framework and
Common Agreement (TEFCA) and by requiring further steps to ensure that hospital and
health system electronic health records (EHRs) and other data are in systems that are
interoperable with the systems used by public health, physicians and other providers of
care. The Office of the National Coordinator for Health Information Technology (ONC) was
established in 2009 through the Health Information Technology for Economic and Clinical
Health (HITECH) act. Since then, the office has been working to promote interoperability,
often in collaboration with CMS.

The Medicare Promoting Interoperability Program. AHA urges CMS to allow flexibility
for hospitals in areas where the prescription drug monitoring programs (PDMPs)
have not yet improved. The proposed rule would expand the requirement to query the
PDMPs to include schedule Il, Il and IV drugs. Yet, over the past few years, we have
heard many reports from our members that accessing their state PDMPs is time
consuming for clinicians, often requiring that they exit the hospital’s medical record and
then spend several minutes trying to connect with and query the PDMP because the
state’s technology is outdated. This was highly frustrating at any time for busy clinicians,
and especially now as we see the increased stress clinicians have experienced during the
pandemic and continue to experience with the ongoing shortage of doctors, nurses and
other clinicians. We urge CMS to recognize that this is not the time to put more burden on
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clinicians, even for the important task of consulting the PDMPs, and provide for
enforcement discretion or a waiver until the state has improved its technology to enable
easy inquiries.

Further, AHA urges CMS to coordinate its revisions to the scoring of the Public
Health and Clinical Information Data Exchange objective with CDC’s efforts to
ensure the public health agencies are capable of receiving the data. In the proposed
rule, CMS plans to change from three different levels of active engagement to just two
levels of engagement in exchanging data with public health entities. This is one of the four
scored objectives of interoperability, which are electronic prescribing, health information
exchange, provider to patient exchange of information, and public health and clinical data
exchange beginning with the calendar year 2023 EHR reporting. Interoperability is truly an
activity that requires two or more willing and capable partners. The Coronavirus Aid, Relief,
and Economic Security (CARES) Act provided funding to CDC to disseminate to public
health agencies to improve their technology systems ability to receive significant public
health data from hospitals and other providers of care. We believe CDC is in the process
of disseminating that bolus of funds to state and local public health departments to update
their critical information systems and become capable of receiving hospitals’ information,
but it will take time. We urge CMS to consult with CDC around this funding and the
anticipated implementation schedule, and to delay updating categories of scoring until
every hospital has the opportunity to work with a public health agency that is able to
receive their data.

Expansion of TEFCA Compliance Options. AHA supports this proposal, which expands
how hospitals can demonstrate fulfillment of the requirement. However, we note that
the objectives of TEFCA are being achieved in many new ways now. Many of our
members are confused by what is and is not allowed to demonstrate the capacity to
exchange information with others efficiently and effectively. TEFCA is the tool created
to enable the exchange of information, but other tools and many health information
exchanges (HIEs) and other mechanisms for this information exchange have emerged
over the last decade. Hospitals participating in these activities that can rapidly and
securely exchange information with other providers, with public health and with other
authorized users wonder what the additional value of TEFCA is.

AHA requests that CMS at the very least provide additional education on the benefits of
TEFCA and why it remains essential when they are already able to accomplish the real
objective of exchanging information. This effort by CMS should include an opportunity for
hospitals and health systems to request information regarding their hospital-specific
structure to justify additional investments tor their boards and communities for TEFCA
compliance. If they are in a network that is connected through the eHealth Exchange that
is supported by the Sequoia Project, what benefit does TEFCA compliance provide?

HOSPITAL READMISSIONS REDUCTION PROGRAM (HRRP)
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The HRRP imposes penalties of up to 3% of base IPPS payments for having “excess”
readmission rates for selected conditions when compared to expected rates. CMS uses six
Medicare claims-based readmission measures to assess performance in the program. As
required by the 215t Century Cures Act, CMS implemented a sociodemographic
adjustment approach beginning with the FY 2019 HRRP in which CMS places hospitals
into one of five peer groups based on the proportion of patients dually eligible for Medicare
and Medicaid that they treat. In this rule, CMS proposes several changes to account for
the impact of the COVID-19 PHE.

Resumption of Pneumonia (PN) Readmissions Measure for FY 2024. The AHA urges
CMS not to finalize its proposal to reintroduce the pneumonia readmission measure
for FY 2024. Instead, we urge CMS to conduct further analysis to ensure it has
minimized the overlap between this measure and COVID-19-related pneumonia.

In last year’s inpatient PPS final rule, CMS adopted a COVID-19 measure suppression
policy across its quality measure programs that permits the agency to not use quality
measure data the agency believes have been affected by the pandemic and would result
in distorted hospital performance. CMS used this policy to suppress the use of the PN
readmissions measure from the FY 2023 HRRP because of data showing a substantial
proportion of the measure cohort included admissions with a COVID-19 diagnosis. As a

result, the measure’s “clinical proximity” to COVID-19 was close enough to affect
performance.

CMS now believes its proposed technical changes to the measure are sufficient to
minimize the overlap with COVID-19-related pneumonia. Specifically, CMS would remove
patients with COVID-19 as a principle or secondary diagnosis from both index admissions
and readmissions. CMS also believes the ICD-10-CM code it adopted in January 2021 that
captures pneumonia due to COVID-19 as a secondary diagnosis (J12.82) is now
sufficiently well-known and used by hospitals that patients with a COVID-19 diagnosis now
make up a small portion of PN admissions.

The AHA agrees that these specification changes are directionally appropriate, and we
appreciate that the proposed rule includes data showing the impact of these changes.
Indeed, the percentage of pneumonia patients with COVID-19 present on admission
dropped from 9.8% in January 2021 to 0.7% in July 2021. However, it is notable that there
were upticks in these percentages in August and September 2021, rising to 3.5% of
patients. We recommend CMS run the same data for the entirety of 2021 to ensure these
increases are anomalies — rather than trends — before re-introducing the PN readmission
measure into the HRRP. This would enable agencies and the hospitals to determine
whether additional education on the new codes is necessary, or if further measure
specification tweaks may be required.

History of COVID-19 as a Risk Adjustment Co-variate. The AHA supports the concept of
CMS'’s proposal to include patient history of COVID-19 diagnosis in the 12 months
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prior to the index hospitalization as a co-variate in the HRRP measures’ risk
adjustment models. However, we urge CMS to conduct further analysis before
finalizing this proposal to ensure prior COVID-19 is captured across hospitals in a
complete, consistent and equitable way. We greatly appreciate CMS’s recognition of
the potentially long-lasting impacts of a COVID-19 diagnosis on patient risk for
readmission. To ensure a level playing field in the HRRP over the long run, CMS must
improve measure methodologies to recognize COVID-19’s potential impacts.

While we believe CMS’s approach likely is the appropriate starting point for accounting for
COVID-19 risk, the methodology also raises important questions that we would encourage
CMS to address before finalizing its proposal. First, we urge CMS to examine and share
publicly any data on variation in how prior COVID-19 is being captured in claims data.
COVID-19 can be diagnosed in the course of either inpatient or outpatient care. It would be
helpful to know what percentages of COVID-19 diagnoses are captured as part of the
index hospitalization, a prior hospitalization in the 12 months before the index admission,
or in the course of ambulatory care. It would also be helpful to know if there are any
variations by geography and hospital type, and whether those patterns shifted over time.
Indeed, especially during 2020, testing supplies were often constrained, which could
potentially lead to differences in how consistently COVID-19 was diagnosed. While we
agree that capturing prior COVID-19 likely is the right approach for risk adjustment, we
also want to ensure the implementation of this approach is equitable.

Second, we encourage CMS to explore to what extent its codes are capturing COVID-19
self-testing that patients may perform at home, and how frequently those codes are being
used. We are concerned by the potential for leaving out a substantial portion of patients
that may have had COVID-19, but did not get tested in an inpatient or ambulatory setting in
the prior 12 months. To the extent that positive home tests can be captured in a consistent
way, it should improve the validity and equity of the risk adjustment.

Lastly, over the long run, CMS should continue to monitor the evolving evidence around
post-COVID conditions to determine whether the 12 month timeframe should be
lengthened or shortened. As the field continues to learn more about the ways in which
‘long COVID” manifests itself, and the duration of its impacts, CMS’s current approach
may need to change.

Potential Future Inclusion of Health Equity Performance in HRRP. The proposed rule
includes a request for information on how CMS could encourage hospitals to improve
health equity and reduce health care disparities through the HRRP. CMS is considering
approaches that go beyond providing hospitals with confidential reports of their
performance stratified by particular demographic or social risk data and that could
potentially impact hospitals performance — and therefore, financial penalties — in the
program. For example, CMS is considering approaches that “would account for a hospital’s
performance on readmissions for socially at-risk beneficiaries compared to other
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beneficiaries within the hospital, or its performance in treating socially at-risk beneficiaries
compared to other beneficiaries, or a combination of these approaches.”

The AHA shares CMS’s strong commitment to advancing health equity. Hospitals and
health systems are working hard to identify and address health disparities, and to close
remaining gaps in quality performance across patient populations. We appreciate that
CMS has provided hospitals with HRRP feedback reports that could help hospitals identify
potential variation in readmission performance across demographic and social risk
categories. These reports can help inform hospital efforts to remove any inappropriate
variation in their own care and target any supportive resources that can help reduce
readmissions risk to patients that could benefit from them. While these feedback reports
have largely been limited to using dual-eligible status as the stratification variable so far,
we would welcome additional feedback reports that provide stratified results on a wider
range of demographic and social risk data, including race/ethnicity, language and other
social determinants of health.

However, we strongly urge CMS not to tie HRRP penalties to either within or
between provider disparities in readmission rates. Such an approach would not only
be counterproductive, but also would be inconsistent with the HRRP scoring
methodology prescribed by statute. Over a decade’s worth of peer-reviewed research
has repeatedly underscored that 30-day hospital readmissions rates are significantly
affected by social needs that hospitals alone do not control. These social needs include
access to primary care, home health and rehabilitation services in the community,
transportation options that enable patients to go to follow up appointments and adequate
access to nutritious foods. Many other studies have also underscored the wide variation in
the availability of such resources across communities. In response to this evidence,
Congress appropriately amended the HRRP statute to require CMS to account for social
risk factors in calculating readmissions performance and penalties. Since FY 2019, CMS
has placed hospitals into quintile peer groups based on their proportion of dual-eligible
patients.

Yet, tying hospital HRRP penalties to disparities in readmission rates would effectively
treat readmission rates as solely the responsibility of the hospital. Hospitals across the
country are working hard with other providers and community-based partners to develop
approaches to keep patients out of the hospital. Yet, there are limits to what these efforts
can achieve, and the reality is that some hospitals provide care in communities with
significant resource limitations. As a result, we fear that penalties tied to readmission rate
disparities would lead to disproportionate readmission penalties for hospitals serving the
communities with the greatest social needs. This could create a vicious cycle that further
reduces the resources available to those hospitals to work with their communities to
address readmissions specifically, and health equity more broadly. In short, this approach
may not only fail to advance health equity, but it may actually inadvertently worsen it.
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This approach also would be incongruous with the broader approach to scoring hospitals
on readmissions. CMS scores hospitals on readmission rates that are risk adjusted for
clinical factors because the agency knows readmission risk is affected by a range of
factors beyond hospitals’ control. Yet, CMS does not choose to isolate a clinical risk factor
and score hospitals on their within or between provider performance on those factors. For
example, iron deficiency is a risk variable for AMI readmissions. But CMS likely would not
adopt a scoring methodology in which hospital penalties are tied to the within or between
provider differences in readmission rates for patients with iron deficiency.

In fact, the AHA believes the HRRP statute would not permit CMS to incorporate
disparity rates into hospital performance and penalty calculations. To calculate
hospital performance, section 1886(q)(4)(C) of the Social Security Act requires CMS to
calculate an excess readmissions ratio of actual to expected readmissions using
readmissions measures endorsed by the National Quality Forum (NQF). To our
knowledge, none of the readmission measures used in the HRRP includes an approach for
calculating either actual or expected readmissions in a way that summarizes between or
within provider disparities into a single number. Furthermore, it is unclear how CMS could
calculate a single ratio for each hospital that would appropriately account for either within
or between hospital disparities in performance. For the reasons articulated above, we are
skeptical that such a number would be a meaningful or appropriate way to assess hospital
performance.

HOSPITAL VALUE-BASED PURCHASING (HVBP)

The ACA mandated that CMS implement the HVBP program, which ties a portion of
hospital payment to selected measures of the quality, safety and cost of hospital care.
CMS funds the program by reducing base operating diagnosis-related group payment
amounts to participating hospitals by 2% to create a pool of funds to pay back to hospitals
based on their measure performance. Hospitals may earn back some, all or more than the
2% withhold based on their measure performance. By statute, the program must be budget
neutral — that is, the entire pool of dollars must be paid back to hospitals, and CMS may
not hold back any portion of it to achieve savings to the Medicare program.

CMS proposes several significant changes to the HVBP program for FY 2023 and beyond
to account for the continued impact of the COVID-19 PHE.

FY 2023 Measure Suppressions and Neutral Payment Adjustments. The AHA supports
CMS’s proposals to suppress most of the HVBP program’s measures for FY 2023,
and to apply neutral payment adjustments to all hospitals for FY 2023. We
appreciate the agency engaging with hospitals to gauge the impact of COVID-19 on
individual measures and programs, and using a data-driven approach to inform its
proposals. We agree that hospital performance on the Hospital Consumer Assessment of
Healthcare Providers and Systems (HCAHPS) and healthcare associated infection (HAI)
measures are likely non-representative because of the pandemic.
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Furthermore, we believe it is both appropriate and well within CMS’s statutory discretion to
apply neutral HVBP payment adjustments for FY 2023. Indeed, it would have been
problematic to apply any positive or negative HVBP payment adjustments because CMS
would only have sufficient data for only two of the HVBP’s performance domains.
Furthermore, the HVBP program’s budget neutral design means that the program does not
result in costs or savings to the Medicare program.

We urge CMS to continue analyzing data from both 2021 and 2022 to determine
whether further suppressions — and even neutral HVBP payment adjustments —
may be necessary in future fiscal years. For the most part, the measure performance
periods for the FY 2023 HVBP included data from 2021. Yet, the pandemic has
unfortunately continued into 2022, and many parts of the country saw significant surges of
COVID-19 cases and hospitalizations during quarter four of 2021 and quarter one of 2022.
As a result, the baseline and performance periods that include 2020 and 2021 data likely
will be affected by the COVID-19 PHE. We would be pleased to continue working with the
agency to help it assess the continued impact of COVID-19 on its measures and program.

In this proposed suppression, we understand that CMS intends to suppress the use of the
data in its value based payment programs, such as the readmissions reduction program,
but not to withhold the data from publication. While we support this approach, we also
believe it is important for transparency that the agency include information on its Care
Compare website explaining this decision so that others, who might intend to use the data
for other purposes also can consider whether their intended use needs to be adjusted or
suppressed for a time period due to COVID-19 impacts.

Resumption of PN Mortality Measure for FY 2024. The AHA urges CMS not to finalize
its proposal to re-introduce the pneumonia mortality measure for FY 2024. Instead,
we urge CMS to conduct further analysis to ensure it has minimized the overlap
between this measure and COVID-19-related pneumonia. CMS proposal for the
pneumonia mortality measure is similar to that of the HRRP’s pneumonia readmission
measure, and we refer the agency to our comments in the HRRP section of this letter.

History of COVID-19 as a Risk Adjustment Co-variate. Similar to its proposal for the
HRRP’s readmission measures, CMS proposes to include patient history of COVID-19 in
the 12 months prior to the index hospitalization as a co-variate in the measures’ risk
adjustment models for its HVBP mortality and complication measures starting in FY 2023.
The AHA supports the concept of this proposal, but urges CMS to